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BEFORE 
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AT TME iXSTAirCE OF THE 
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AND WITHOUT THE^ VERDICT OF A ^UET, SSNTEl^CEll T0 
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** I take this opportunity to inform you, Sir, that Acts of Sedenmi 

** AXK THE LAW OF THE LAND." 

Lord Pretideni Hope's Address to Mr Hay, iStA February, 1818L 
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TO 



THE RIOHT HONOURABI^E 

ROBERT PEEI4, 

* * . • 

SECHETARY OF STATE FOIL THE 



SlE, 

. The exalted situadon which you occupy in his 
Majesty'^s councils, and the access you have to the ear of 
your Sovereign, point you out as the individual whom I 
pught to address in laying before the public my present 
complaint As Secretary of State for the Home Depart- 
ment, the Lord Advocate of Scotlapd is subject to you^r 
control ; and if it has so happened tb^t his Lordship, iq 
the namf and auihority of his Prince, has oppressed a sub* 
ject, deprived him of his property, and afterwards harrafri 
sed the same injured individual with vexatious prosecutions 
contrary to law, in order to accomplish sinister objects, or 
to gratify the private malice of others— if that can be esta- 
blished, I submit, if his Lordship has not prostituted th^ 
dutjies of his office, degraded the authority of his Royal 
Master, and brought into contempt the judidal proceedings 
of the country. 

Whatever difference of opinion may exbt rei^arding tl^e 
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best method of parrying on the Government, consistent 
with the dignity of the Crown and the interest of the 
People, no difference of c^nion does exist retpectiag the 
necessity of preserving our Constitution as established by 
law. You are well aware that there are four prominent 
features in that Constitution which distinguishes it from 
all other Monarchical Goverpipents. Firstf Our persons 
and our property are to be in the keeping of Laws made 
hy our ow]^ |Uprep^ilf4iye(i ia Fajpliament* , Secondly^ 
When charged with crime, the accused is to be tried by a 
disinterested fuvf^ and 4Q!»tbat prosecution no man can 
be fKlmitted as a Jiidge, a Juryman, or a Witness, who 
has an interest in the conviction. ^ T^^irakf, The dooni of 
pur Cdiirts of Justice are to be open ^ and in open Court, 
in the presence of tjie partiies and th^ public^ the Judges 
are to delivb)* their opinions and votes op the cause before 
the Court ^ndyjourihijff No Judge, Crown Lawyo*, or 
any other peirson, can preventrtiie publishing of Judicial: 
Decisions after a final judgment is pronounced. 

. Jt is, however, jnj painful dut^ tp inform yoii, as a 
Minister . of the Qioyfu, that in direct violation of these 

« •- , ..." ^ 

i^xed/^ndin^ntrovertiible positions, property belcmgingto 
me was carried .off by authprity of a law made by Judges,- 
and n^er restored ; :that I ^as prpsecgted by the Lord 
Advocate^ in the^ nc^me^qfhis Mcneat^y nqf hefiyre a disin» 
tereste^ /t^^% bi^t before the very meq vbQ bad wronged 
nje, and -who were the Party and the Judges in their own 
cause, tn th^t prosecution^ these .Jqdges did uot delivci: 
their opinions in .public Court, |;hey decided the cause in Of 
private room TipilhsbuidQqj'Sj, and from that private room the 
I'jublic Pros^iitoi* accompanied them into Court \ and fur* 
th^i^ t;he.said individual,. Sia Wiluam ipiAs, caused tbQ 
HaQpscript Report, of a question settled .I)y finOil interlo- 
iputor, and the printed pleadings on both side^, belonging 
to me, to be carried off from a Newspaper Office in Edin- 
burgh^ to prevent a final decision of the Court pf ^3f9pn , 
from l>e'ing made kpown to the Public. 



* Tliis tstoteiitetit,* B(r, fmst idtfier b^ falflb or tiiie« * If 
fidfie, I liitfv«1«arfklly and irr^ooTerably Odnimitted myi^ltf 
mi if true, it is a t^uiti entitldT^o the serioctt caamiikaA 
don of the public at krge, The bhmi iirho caii,'oft«5(^ 
reflection, Tiev this subject as an affair Which enbf omek^gii 
thetamble and tsbseure individual who k now addrcBsin^ 
you^ is not an object of censure, btit of stmiMthy. ' " 
In wbatevier light 'the present House G^GbmmoBd maj 
view such oomphdrits mA such eAetcmAatt^eXM tipon 1&»vt 
Legislative functions, theism Representatives <if Ike Peoj^e 
who placed the House of Brunswii^ up<)tf the Throve,' 
and who perfected that Constitution so mich admired, SS 
hot ylew with indiifefenoe act^^so^nMBtrous, mid proee«fd- 
ings tK) unconstitutional, as I now ooraplain of ^ iwr wen^ 
they backward in correcting them. - Permit me, Sit^ to 
. draw your n^ttention to the speeches made^ and proceeding!^ 
adc^ted^ in the House of Ommons ttt'l68lV when in- 
quiring into the conduct of Chief JtMiee Schools. ' 

I do this in order to show wit9i what indignation th^ Rc^i 
preBeittatlves of the People then viewed the conddot of 
Judged^ who attempted to supersede them in' their fune^ 
tions, and vrith what stedfastneki and fidelity they support^ 
ed the rights of their constituents, and, with these rigfatSji 
the vital principles of ^is constitution itsdC Mr Booth,* 
afterwards Earl of Warrington, in addresmng Pbrlidmie^ 
on this sitbject, spokp to the following effect t—** Of wha( 
f( use is it for this House to make laws, if they are ntft tck 
M be escecuted, and if Judges are to make fawn (^ tiieir oitn*. 
^^ Your laws tben. Sir, are no better thim waste paper; 
<* It is the indispensible duty of tins Hoiise to see that 
^ those who are intrusted with the execution of your laws; 
^< do their duty ; ^Anf tieUher the vntwcefH vmy be condemned 
^* nor ih^ gv^ acquired. The execution of the law li 
f < so clear, so imdoubted, and so public a right, that n# 
<< power whatever can dispense with it ; and those whosf 
Si duty it is to see the I(tw executed, if they either pervert 
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•^ the laW| or hinder it from taking its eounie, are highly 
^cmomiif and ou^ht tQ.be. brought to a strict account. 
'< Therafere, in : my^ opipiion, thb matter ought to be 
^ fieiMKihad into ; and if they prove suchfaults asfre cpm- 
^ l^ained of ^ we^ cannot do less than punish the offenders. 
^' The cry of t^dr.ui^ust dealings is. great; and thdr;pu- 
^ nishm^pt. ought to be such as their crimes deser^re.^ . . 

Mr Saeheveral fdUowed* Mr. Booth, and expressed him- 
self in the same indignant iqanqer ^ag^nst the conduct c^ 
the Jtid|^ of that period; — << If Judges (said be) can 
t'pirevent the penaidesof the laws, if they can make 
^ laws by dieir rules of court,. I think this government. 
^ win soon be subverted i.t}^tef<yrc it Is hl^. time for this 
^ House: t9 ^pqs^k with these gentlemen. In former times 
^ Jn^es have been impeached, and hanged too, for crimes 
<^ less thai^ these ; and the reason was, because^ they broke 
^^.tW Kkig^'s onth, as well as tbeiir oiqrn. If what has been 
<< said pf some of thesi^ Judgeajcan be proved, they shall not 
^ want my vote to inflict cm them the same chastisement*^ 
', , §ir Francis ; Warrip^n; also gave his opinion, and 
said,. *V laws made in this House are but dead letters, 
f< unless you can secure the execution of them. We are 
f^ corneal think ,to'the old times agmn* In the front of 
^ Magn^ Charia it is said, < We wiU defer or deny jus-. 
^ tice to no man."* I wonder what these Judges will saiy 
*< fiir themselves; If they have not read that law they, 
f^ oiight not to nt upon. a bench ; &nd if they have re^ it, 
^ th^y dc^rve to lose their heads. They knew that i( 
f' was lawful for the subject ^to petitiph for justice, am) 
V to complain when.prptracted, apd their kno:nrIedge u^ 
•< l^avates their crime.7 

The result of the enquiry by the Commons, was, tliat 
on ihe fitb January 1681, Chief Jusdce iScroggs was im^ 
peached fox high treiMsoo, on the following articles: Firsts 
for making laws, and c^ling them the laws of the land. 
Seocndhfy for udng unbecoming, violent, and threatening 
expressions from the chair, to ^tigants supplicating hjim 



for justice. ' Thm^^ for debiting jastiee, • and inffietii^ 
arbitrary imprisonment, andoiber punisbmefiti, on ibMJp 
who exposed such abuses. And, Jbufihty^ for eml^lpjii^ 
ohe'«< Robert Stevens^ ta go to printing-houses, and carry 
off papers and other property, in order that thciUi^tet 
deinsions of the Court might not be made known to the 
public * ' — ' - « \ -.->'- •'' 

Direful have been the effects resulting to me iiad ta the 
public at large, from the Commons sleeping at their post, 
and allowing the Judges of the Couirt of Sesiioii, either to 
treat Acts of Partiament with ridicule and contempt, or to 
legislate for themsdlTes. My complaint confirms the cor- 
rectness of Blackstone^s position^ il^t^ when the functions 
<< of the Judge are joined with the legislative, the liberty, 
<< and the property of the subject is then in the hands 6i 
<^ arbitsary Judges, whose will is their law, and the rule 
<< of their procedure.^ The Judges of the Court of Ses-' 
sion have not only assumed the right of legislating and of 
rescinding the statutes of Parliament— but also of prohibit- 
ing the subject from humbly petitioning themselves to re- 
consider thdr own laws : And this publication will put it 
to the test, if they also claim the right to punish the in- 
jured subject for complaining to his Majesty^s Mimsters, 
to the House of Commons, and to the public in general, 
of the sufferings they have brought upon him by these 
oppressive and unconstitutional acts. 

The following fact I conceive, cannot be too strongly 
impressed upon his Majesty'^s Ministers, and the House 
of Commons, namely, that while every person, be his 
political opinions what they may, admits that I have been 
deeply wronged; no man out of Court ever yet said to 
me, that he believed the Judges would be inclined to re- 
trace their steps, and do me justice. xOn the contrary, 
the general opinion is, that if these men can discover any 
pretext to bear them out, they will dart upon me again 
'with redoubled fury. This, in my opinion,, is the worst 
l&Ome in (he whole cause ; it clearly estabUshes, that our 
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ii^AgtHi, by their kgislalive a|id tyrannical pro(»ediiiga» 
1mi?« lost thi9 ^f^Mbatioo aod the oonfidence oC apradeiity 
ffBiBgbtened^ and di^ctming people., 

I enlzeal that you will not mpoae padiameiitary iaquiry 
^ia^ tha wrangs I casopkia of,. If I fiul in the proo^ I 
hMom ihe pniniflbaieitt jtbatjitf% awaitg ma; and if I 
make out my case, I submit if I am not entitled to r^ 
drett t» th& jext^ of th^ iiiiavy } ha^re suffissad* 



I have the hcmour to be» 
SIE, 



Yeuv flmtobediciit and 

Very humMe Servant^ 



JOHN hay; 



Yo](x Flags, Yojuc Lavb, ) 
E^tnlbur^ ^Ifovmber 1822. | 
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JUff i«9XFox2> % a mturalit mi I trust joot improper re^ 
^pud t0 «fi7 oim 4iai8cler^iP<f^ided lo jsom^ degr^ by 
jAie iprg^i^ and nepieated adi^cet tenden^ to me by mjr 
f rio w d s-p Ariw is >of puttbgjtb^ public in po9se8«ipii ^ 
•m4$a^ mVifk bfs tiot a JoctJ^ <ir indiyiduftl^ biitf moft 
4[mmi tftid < opDjywMi»yf inte roU ^- o n^ ^ycialJI^ com« 
ji^M to^ffitor upon «i public defWio^ft from the treatmeAt 
1 htmi K0Dei¥)^, nod tbe i q p y iowB e^preisioos oSdm^ 
4q 0^ ftsbfk itqm th» Sewfibf by X4)rd JP^reaidept Hop^^ 
jmio^mi^ lay 4X)pdwt ii| tbe whate 4)f my prooednre-p 
I ieel tbat X have HP altamative left but to come £piwar4 
^wth a ^plaia^ iiavaaiifiiadsiami aiMimotic Barratiye pf facts 
and circumstancefl, upon which ugr Ju6tifii»lion rnuH 
^^aal^jn^t. \ 

b tb^Taar ilSPC), biang fl^ a mere b(gr« by iconseut 
i4f my fii6Dd% I «9gpig«d with a morcbao^ in Leitb, a 
maai atrict^ ibanourabie in bis4ealif^ and -who, in due 
lim^^ fiioi^t fpipper lo sapommend me a$ clerk and out- 
daar mwnfg^ po tba ^iiractora of any extenairc ^bip- 
.piiG^aitiMia^ in that town. In tbk aituatiaUf my 
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employers were pleased to confide in, and promote me; 
and, in tbe course of four years, my salary was duwe 
times advanced. Some time afterwards, having reodived a 
few hundred pounds from my father, I commenced buri« 
ness in Leith on my own account, ' and parted with the 
Shipping Company on suph friendly terms, that, in cases 
of diflSculty, I was generally consulted, for some years 
after I had left their employment. By incessant toil^ un- 
wearied attention, and honest industry, I was, ^ in a few 
years, suooesiful in realizing a pretty considerable sum, 
which was^ however, unfortunately swept off in 1814, (a 
y^ar navwto be forgotten in Leith), no less than ofi^ 
hundred and thiri^-^evcn respectable housei^, many <if 
them of old standing, having, in .a few months, becotde 
insolvent I For my own part, I only escaped firom the 
disaster with the clothes on my back, and a character 
without stain or reprcfeu^b; and, 'soon after, I entered 
into an engagement with the Perth Baking Company,^ to 
act in capadty of manager and cashier for them in Edi^« 
burghi In this situation I remained about three years ; 
and, on plsrdng with that company, I began the bakii% 
buriness on my own account, which I pursued industri- 
ously, peaceably, and honestly, ttU, for an alleged offence^ 
or crime, said to have been cominitted by me, tbe Judges 
of the Court of Sessdon thought proper to tear me from 
my family, and immure me in a filthy and detestable pri- 
son for four months, where I was deprived of the benefit 
of free air and exercise, and where my hedith suffered 
considerably. ^ • 

Opposed to such an almost overwhelming weight of 
power as that with which I have the misfortune to con- 
tend, it is still ho small consolation to reflect, that my 
averments can be corroborated and authenticated by the 
evidence of Uiousands ; and that the following certificates 
of character were not, like too many documents of a simi- 
lar description, got up to serve a particuliur present- pur- 
pose, but were applied for, and obtained iBome year? ago. 
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at thM6i)U^t fvC Josejph Ifjume, Esq. Member of F«r^ 
m^pMI^' in .wlKMe. hands, the originals jare at present depomt^ 
eel 



COPY of CERTIFICATES of CHARACTER for 
.^ Mr John Hat, obtained and forwarded to London in 
-,.Oetob«r 1818. 



lOA Odober 1818. 

* We, the underngned, merchants in Leith, do hereby 
«V|ify,'tbat wo are ponKinally acquainted widl Mr John 
r Vksjy who^^vesided many years in . this' tcmn,< bjxA who re- 
noiired to'££nbiHigh in conseqaence of an; engageiiioiit 
with • the- Perth 'Baking' Coxnpany. We 'further 'oeitify. 
that he was^oonsidered an actiye inan in bunness, strictly 
honourable in his .princi^s, a respectable ^n^ber in 
sodety, and a good moral private pha^ter. 
r- , . ^ (Siped) James Wtld. 
. , . , . Jambs Forrest. 

Charles Philip. 

' '. •» • 

John Eggo: 

' , • , 

Adam White. ' 
Robert Bruvton. 
Robert Neilson. 

• » • - K ' 

James Wilson. 

« « « 

John Menziss. 
George Gibsok, jun. 
George Arvott. 
:. George Carstairs. 

LeiSi, 9m, October 1818. 

"MB JOHN HAY, 

DsAS Sxs, -- 

Enclosed you have the required certifieate, 
which I hope will answer your purpose. It will always 



gtft me ^ctmtc to feair of die |jiu i peifl tyrf yoimil^ 
Ulrs Hi^ and fiima/, in wlttth Bfai BflUmteuii ekM^ity^ 
join*.— -I remain, dear Sir, - ^ 

Yoiir^ft truly, 
(Signed) * Jamss RoBsmtdoiik 

Tlutt BdEt Jtehii Haj^ J^tdy A readanter HnUa {M^nubt 
baa been intimately known to me for maoy y^aob^ That 
from the high respectability of his public and private cha« 
raetef i T'#il# Stchi^ f(»*reeommend him as a proper per* 
8Mliob«d»m^aitieinbcrdF'theiuik^acanan amliaoaWd- 
ioH^^ he YKki adnttted tx> the office;. «na iuJfiU«d[>]t8 dwisa. 
vilb fldeKty an^ ^tmgmcti ^ w cog ag aaent vith Ilia 
Pevtlr flaking Coinpany re^piired huK t^reonnKe with hiii 
fattily to^ Ediilbilfgh ;. and iSoAt in fba. whbla of hia de^ 
potinent h^^waaunifonnlj pbtt% hdnai^ awl jadhialiiQiii^ 

If ceftiiicd^ pl^ aiid datai aa above; .by 

^^Ssgn^) JAn^a Boi<i98ov,> Muu6tee» < 

^ IM^^ailHh October 1818. 

W«i the ttiideraggiiail^ EMera in South Ldth, do corro- 
borate and approve pf.wlttt tiie Reverend Dr Bobertson 
bw stfited,. and do certify the savie. 

' ' (Signed)^ James Wsia, Elder. 

Tqomas Barkeb, Elder. 
W. GmiEVE, Elder. 

« 

Msx. BtJAKET, Eidei:; 
¥U>Bxvr Weih, Elder. 

'' Edm6urgh^9/m(kfo5erl81B. 

thh cierttfies that lilr John Hay has been a member of 
Lady Glenorchy^s chapel these two years, and has sup- 
ported in every respect a iQpst ex^}l^nt.(;hari|pter, whi^h 
is attested by 

(Signed) T. S. Jokes, Mincer* 

' Vi^ittUK pAtitsoN, Elder. 
.' Jabiss LtA, Elder. 
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- W^ tlii> mdfinigiied^: Indby cortiff^ tkab Mr Haf^^ 
feraioffy ' ikHRxialit 'in IjintD) BiOa, - now miMigeif of W0 
Pttttk Bridng Cbmjpaay, Edinbivg^, i» weli kdMrn Hi vm 
M'Utaux oiF'sttict Uitq^nt)^ ;'' as a merduml^ lie: it faanniw 
tfUtrinhnrcMii]^; bin laorat dtanflterit uiiiii|Miii(ilwHe» 
and wei^steeiQ him ^n wrj •otive andiiflefidiMnbar of 

' Baimt&p HALBSVr Bfieimn*^ 

Jomr Sni»*Aie9^ Mof^anU 
VaoICAS lilACXtB^ Iferdiani^ 

Jam )!r«inu^ Xb9«lumt* ' 

Jotf If Bdvnsurosp, Mordumt. 

Tmmia^ CaopiIi;^ ahA Go. Bmrnb 
MuKob SiOiOHinn^ Mmiii^ 
-: Jwn r >«><■»» MardiMfc -- * 

WUMMMM Bonwn* J M hid iMfe. 

jAXBi HiB&t Mefiltiiat. 

WitUA» lIlEiitoii^ ]i«fcluiif< 

IV^UA^ NjtiMir, B6oiuelfer« 
VbeBpecitiAt m ihitm eerMMiev of Aanieter ii6 doubt: 
ttrt, it is ol^ WKM dieetiii^t^ wltife80 file general iatefeit 
the i^aUtttiCs of EdinbuigWaadXatllanii jtttl now takiaf 
ki tty tB»f aftar I Kiim^f beei^ pnMeoted ttid t^ 
ttorittlaiaL 

' But lieAte proeeeditig farther in vixf Narratite, hlJAnif 
ooeur to the krtettigent reailer, Urbo is maequaiiited widi 
the faefft^ t<i eaquire^ What crime ha* thia tnaiH iriioa^ 
general character it 8o itro^gly voo&edti and whoae hot 
neityv kiCegfity^ and ittoral eoiteotiiefl8| have never onee 
bM} all(^Qci{Hed td 
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persecutors,' what cHoie has. he' been guilty of to draw 

down oh his h^ad/tbe >foiibiddbIe vengeafaoe. of' that dl- 

jXFi^erful {>erKnmge, << 'His MigAij*B :Advacate -for his. 

^ •M^JHitj^'iiitaieUf'^ and a sentc^iee of fciur moittha im*. 

pri«aBRient ill Aoofaunon jail ?: Wby» :the;liead and front 

of iai J offdl^d&g ap{Mr8 to coiisist iti;^ mofiner.l.ba^e 

bonqdaiDed to. jijdj^s and others^ that property, to wUbQb 

I had acquired a right, had been taken from a faimly of 

minors by order oT the GHirt of . Session/ in virtue of a 

private'Jaiw of Idif- Judges* QW}i.^^ment, and in direct 

▼ioUtion cf a specif ftodyeryreioarkable Act of Parlia* 

nieilt(.'that.alpo» by>aiair pass^, by the Judges them- 

aelves, I wtts pfobibitec^iWMnpefitJoauig that my property 

might l».<aiscfttd r that thi^ faolor/fceo iutorU appointed 

by the Court; itlioughpiiblidjr clwrged by counsel at the 

Bar witb;f<.aaos$»TMOftAX.'7Jl4V]»j? and though the words 

had been tfltfcgildown:M:the ti^i^ a^d the fact offered to 

be proved.on fhe spot, yet he ne^er iras called to account 

by thiMR.iriio'ha^appoisifted hini$:or compelled to restore 

the pn)peil3F^aiUQhi!b^hadgaf^po«ieision of, and intromit^ 

ted.«ilhi tblMT ipqimsd^Jnd ^belMjred their trust; that 

lAxii^jBemim^^i^th^ tte^O^tiHied to treat me as a cri^ 

minal $0fxikmfileSLip^ petitioning for the 

repeal of the.^ct of Sedeniflt 1?9& Ti^hich depriyes a subw 

ject, m this pant oi the tmi^ cppirice, of his natural right 

of statipg his own^case ; -tiiat mjzp^Be had been hung up 

in tbeiwi^d'bi^Qiti^ I^^rd Su^cothi 0£dinaiy,'for tbci>bricf 

pei9o4.^'t^^y!W«^ ihat;my]^p6rs,<»ii8tstingof^the 
jpriflt^^' pleadiligf;^ JlK>(h aid^s, had been, foc^ 
a^ny fspm; ^ n»itqpapfr^qe in* Sdialyifgb*. to pr^iev^t a 
/no/ decision of the Court from being made/k|i0Wn^tQ 
the paliliG ; . th4t:my agent (Cpffford) i«uii9y€0ttfl|wl'(Mr 
•Thomas Hamiltoa M Uler) ,Ii9d, by thrown wittepMr 
^nisttons in mypossessioni been cariying.o9 f^^laodestioe 
iBprr^PQiidcsice ijidith^ Lord President, and had*forwm'd^ 
^ to him- communications injurious to t)ie cause which 
they hiid |}e^ retained find fee^d: to^ inapage ff|itbfiilly 



md JloniNMMy ; tliat Mr Milinr: wibtfe iiis«tiiMilf,i as^T 
life baidy unknown t6 theoit r^cdrcd^imliuctiolii fiinnhift 
iioirdsbip as to the. mode in whkb the cauK waa to lib hi 
future eondifcted; and, iwrtl^^ fer axjpMiiig' the ertoft 
^and misrepreiadtatioiis in^ a jjEU^Mirt liaUe up by ia Court 
accountant of the jiaaiie of 'RuiieU. «• Snfek ka ieafid and 
general .outfine of the numerous and flagrant oflences with 
which I stand charged. The reader will find the papers 
on which I was prosecuted at fuU Icf^flh in the Aj^iendlx, 
ali^ the Lord Ad vocate^s Petition and Complaiat to 4fae 
Cpui^t in December ^.ast, on wbich complaint the Court 
pronounced the following interlocutor:— ., 

^ . «* Edinburgh^ 12<ft Decemler 1821. 

« The Lords p( bdth Divisums of the QmH having 
<f convened, and having conndered this petition and^oni- 
** plaint, they grant w:ari^nt For service pf ,the teme on the 
** therein designed John Hay,' by serving liimi jpersonally' 
** withj or leaving fi)r him at his dwelling-place, in t^ma 
*< of law, a full copy ai the said petition and complaint, 
*^ and of the appendix thereto, and of this deliv^aiM^e 
** thereon: And ordun the skid John Hay to roimfeor 
** personally in G>urt upon Friday Jrst, the 14tb curt 
** at ten o'^clock forenocm, fi»r examination oa the several 
^ matters charged in the said petition and complaint; 
** and dispense with the reading hefeof in the nainute- 
** book. 

FIRST DAY. 

Cbnformable to a summon^ served upon me, I appeared 
at the JBar'on the 14th of December, but the Lords in their 
wisdom had changed their minds, for instead of being exa* 
mined, J was ordered to lodj;^ answers, as appears from 
the following interloeutoir :— ' » 

. <5 EiMfAurgh, U(h Deember ISjIL 
- , <^i The Lord$ of bdth Diviuons of the Court baying 



«« eonvcned, and hmmg NmnMd conidnMAon of kbit 
^ psthioii ttiid nomplmnty they ordain Mr John Hvf to 
<< Jodge AMiran toihe siud peCit&oo and oHppliuttt en or 
<« before the fint sederunt dagr nf JantiaiyscKt : And 
<^ ordttn the Baid John Hay to fubaeribe the aiud anaireiy 
** nilii bis own baad, with oardficatba. 

SECOND DAY. 

The business of this day commenced by the Cletk read-' 
ing the following ^< Note for Jobn Hay, to the Rigbt 
Honourable tbelLK>rd President of the Couit 'of Session.^ 

Edinburgh, tih Jcmukry 18S2 

'Mr XOBD PaESIDBNT^ 

tTpon peru^g the very copious Appendix annexed 
to the Lord Advocate^s con^laint, served upon me by 
order of the Courts it is evident that all the eomptication 
and oppresmon complained of by me, in this inucb involved 
and anomalous case,bave arisen from the Act of Sederunt, 
1780, an act wbidh rescinds the statute of Parliament 
T6T2, made expressly for the protection of the property 
(^ minors ; and under wbich Act of Sederunt, my property 
bas not only been abstracted, but my claims for restitution 
have been hung up by a protracted, and destructive liti- 
gation of twelve years before Lord Suecoth, witbout anv 
reasonable prospect of the cause being ever brought to a 
termination, or the property being ever restored ; and it 
certainly does not mend the matter greatly to say, that I 
am now, by the King*s Advocates, prosecuted as a criminal 
. before your Lordship, for demonstrating that I bftve beqi 
greatly injured by judicial legblation. 

On the Slth November, I addressed and bo^(ed a note 

for your Lordship, as head of the Court, complmning of 

this grievous abuse, a copy of which note, I iiow perceive, 

is in the appendix to the Lord Advocate^s complaint, 

jsage eighty-one. The Court had fdready had tJhM paper 
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VLnior oonsideradoii. ^ fhe foUoiiriBgi miiikrkn^tai irat.pid^ 
nbandtid upon it i^^< The Lords having hwhl: fUistcMe) 
** appoiilt J(4i& Hay, the. sobsdriber. thereof, .toattfehd 
«* personally at Ihd bar to^mmww, J|t 10 cCeldcky (Non 
<< 97th) add grint warrant to mapora oatt nteianigite at 
« arms to deft^ the abore orxler on the aaid John Ha^, 
«« without delay. (Signed) •• C Hopb, /. P. D." 

In obedient td the above iajterlneutor^ of winoB ai ^py 
was fierv^ upon me/I attended in Court ; and^ anihi 
Moii^ bedng read by t1i^t;ter&, t aeknowledged'ihj Bigna^ 
turei and stated Ihat it Wa^ boxed by me^ fo^ the cdnl^ 
dei<«tlon «f the Courts Vour liOrdU^ip then mad6 a 
speech in disapprobation of my conduct, in which you wiii 
followed by Lord Suceoth^ who made pome viR'y strongs 
laid very inodtrect arerments^ injuHoiM to my charJctec 
X ijomplained t& yotlr Lofdsbipy and eiitreated- thiU^ you 
would altow ipe ia TtjAf to Lord Sueooth ; btAt- your 
liOrddbip Wduld not pertnit me to t^^k^ youiaidtlife 
Court would give vie till thef day aftdr io^ngt tot^ to fte^ 
p^re my defence] Wbte th^ Cotitt Would be^ me^ iMit 
when that i^y arrived^ I wa» noil heard, atf-y^ur Lonk* 
dh^ bad promised. I theif ^oinpI^Q«d t)lat t W40 Mt 
getting jttstiee, and Qyat the -Court ought io bear my 4I0- 
fence. Your Lordship, in answei^^ s^^ that flULttMr-pia* 
pers had been delivered over to the Lord Advocate, and 
ihttt 1 Would be profseoutad by thai indindMl.' 

On the lOtk of l)ecember^ a petitkunaiid eodipfaibt ^a% 
by the Lord Advocate, preaeiifted tdc the €imny AM»^(Ug 
md with ads of eriminality, and fmgyivig that tbo co ni f ii ai Bt 
might be served upon *' the said John Hay, and^4Xfdi£ii 
^ httm t^ilp^ieiar perabii^in Court, torbeexamidedcnt^he 
^ fkct0 skmt set fbrtli ; and t^ aame heiag admitted or 
'< proved^ to iidtiet on; him $/ pftnMhineiiC iftkqwrte to bb 
^ crime.'^ 

On this eoniplabit tbe Coytt wai» pldowd to fviiiotinoa^ 
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Ml intcriocUlor, granting warrant of service, ^* and 'or« 
*^ daimng the said John Haj to compear personally in 
" Court, upon Friday first, the 14th current, at ten 
** o**cIock forenoon,,/&r epxannuUion on {he several nuttiers 
** eharged in the eaidpetUion and comflaint^ and dispens- 
** ing with reading thereof in the minute-book. 

(Signed) " C. Hope, /. P. D."^ 

Conformably to a summons senredupon me, omtaining 
a copy of the above order of Court, I did attend, when, 
instead of being examined, I was tcdd to answer the com- 
plaint, and affix to the said answer my own rignature; 
and I was further told, that the Court had nothing more 

tosay. A . 

Not being acquaintea with judidal procedure, I will 
not take it upon me to say, that tiiere b any thing irre. 
gular^ or iU^al, in calling a man to the bar of a Court 
of justice-— condescending upon distinct charges against 
hinH— refusing to allow him to say one word in his de- 
fences-fixing a day when he is to state his defence, then 
prohibiting him from opening his mouth— and summon- 
ing him into Court . to be examined at the bar, and then 
telling him to lodge printed answers to a criminal oom^ 
plainL My Lord, for the following reasons I decline an- 
swering that complaint 

Firet, I am charged by the Eing^s Advocate with hav- 
ing committed a public crime, and before I can be com- 
pdlled to answer such a charge, the learned Lord mutft 
make out his 6ase, and that, too, Wore a coinpetent 
Court 

Secondfyi The constitution has wisely provided ^ that no 
British subject accused of crime, shall be tried by those 
who have an interest in pronoundng him guilty, or who 
may i)e implicated in his defence. 

TAtfidi^, Every British subject chafgied with a crime, 
has a right to defend him9e]f> by repellbg the charge, 
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pleading bis constitutional privileges, and jiuliifjiag hit 
conduct under the drcumstances in which he was plaeeiiy 
without the fear of implicating his judges, or the dread 
of being sent to jail, for stating facts in bis defi^ioe» un- 
pleasant to their ears. 

Fourihb^^ The prosecution is illegal, oppressive, and 
unjust, if the accused is tried by those who have an inte« | 

rest in the cause, who have expressed opinions hostile to 
him, who have been informers against him, or who have 
giyen evidence to the profecutor. 

FifOdy^ There is evidence on the face of tbe Lord A^^ 
vocate^s complaint, that the Judges of the Court of Sea*- 
sion are interested in this cause ; that they have exptcesffed 
opinions unfavourable to the accused ; tba( they are the 
informers ; and that one of them, by his own admission, 
has been examined as a witness by the proseeutctr. 
. Sixthly^ In this country, no judge or judges can com- 
pel the accused to criminate himself by bis own dots, ^di 
were I to answer the Lord Advocated oomplaint, I would 
by that act jcun issue with him, in an action to be tried 
before the party, who have the only interest in the ccmvich 
tion. This would be admitting the ri^t, and the oottu 
petency, of the judges of the Court of Session, tQ combine 
in their own persons, the conflicting functions of C<«ii« 
plainers. Informers, Witnesses, Jury, and Judges in tl^eic 
own cause. 

With regard to what I have written, printed, and ad« 
dressed to Members of the House of Commons, concern- 
ing the wrongs and oppressions I have suffered, the eonu 
petency of that House to dedde upon the propriety oC 
communicating sucb information to the Representatives of' 
the Nation, is not disputed by me ; and the Lord Ad* 
voeate being a Member of that House, he can there bring 
forward his complaint, and take the sense of the Commons 
of Great Britain on the criminality of my conduct, if, in- 
deed, it be criminal to complain, that I have been in- 
jured by your Lordship. But I am advised to deny in 
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Mo the i^lH pf the Judges of Ihe Court of Skstm^ U> 
fiii m jqdfownt upon mhai I have comniunicated to the. 
MenbeM of Peribmept, reepecling the treirtnient I h4^*e 
reiraiyad trom these judges thenuelres. 

/ff respici, Sfc. 

JOHN HAY. 

The ftbo¥e Note being feed publioly by the olerk of 
6ourt» and Mr John Hay bmng interrogatec) whether he 
desifed to hai^e counsel aaaigaed to iiiin as pvopoeed to 
him by tto Court, he declared, that on mature delibera. 
tieii, he declined the assistance ef oounsel. And being in- 
terrogated whether be ajsknowledged the above Note, he 
declared tiiat be aokniiwledged a^d adhered to the saikie, 
and OMant to slate no other answer to the petition and 
oomphiuit than is therein contained % But deelares that he 
deehnes to sign tlie present minute. And the Lord AcU 
vocate hairing delivered to the cierk of Court a Uat of the 
witnesses to be adduced in support of the petition and 
complaint, the same, wae marked by the clerk as relativo 
heeeto, and dehv^red to a maoer of Court, that the same 
TfMy be di^y served by* him on Mr John Hay. 

C. Hope, /. P. D. 

Sdiniurgh, llih Joximry \SSSU 

The Lords having considered thispetiti^ and ecow 
pbunt, wiA the note of Mr John Hay r^tive thcretO| 
declining die jqrisdietioa of the Court, with the minute of 
proceedings theveen, they repel the oligections to the ju- 
r^liotien of the Court, an^ sustain the said jurisdiotaon 
aa eompftftent i AUow the Lord Advocate a proof of the 
laotskaivi circumstances' set forth in his petition and com* 
plaint, and Mr John Hay a eoojunct probation, as ac- 
cords : Appoint the said proof to be kd in their own pre* 
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fence v^ptm TbiirMftj the Silii emreiA, at ttn oVlook ) 
Grant letters of first and second diligenee at tko iiMtanflt 
of LkK^ partiei, for citing auch fcrito^aefi aa thegr may ad^ 
daea i and ordain Mr John Hay to appear p0f«eeaUy 41 
the Sar^ at the aforesaid day wd bow; 

C. Hope, /. P. D. 

THIRD PAY- 

Mr Hay stated, that as ihe ocmplaiiil agttnft him ir«9 
at the instance al bm Mftjesty^i AdTocate^ and not at the 
instance of the Oourt, he craved fc> be tried by a Jury^n^ 
that he protested agaii^t the procedure ef ihe CdiiFt, ead 
wished to read his protest, whidh he held in hia hand* The 
Court refused to allow hiin to read the protest Tbe I^srd 
President said, the Court would hear a mkiute, but not a 
prote^, and Sir Walter Soott, the dork of Courts politely 
offered to frame tbe minute, whioh oAr Mr Hay declined, 
assuring Si? Walter, that be thought he could ^name on^ 
l^mself, 

PROOF. 

In the petition and complaint, his Majesty^s Advocate, 
for his Majesty'*? interest, agdnst John Hay, baker, or 
late baker in Edinburgh, at Edinburgh, the ^4>th day of 
January 18^ in presence of the I^ords of both IK visions 
ot the Court, compeared his Majesty^s Advocate, &r his 
Majesty^s interest, who resumed the procedure in this 
•comjMat, and stated that a list ci the witnesses by wboia 
the several matters contained in the eomplaint would be 
proved, had been lodged in piooess, and duly served oq 
the said John Hay, conform to execution of intimation in 
process, and produced letters of ftrst and second diligence, 
at tbe comptainer's instance, against witnesses, with exe* 
cutioBs of eitatiop, and represented that thekst interiooii* 
tor of Coi^rt had been served upon the said John Hay, 
prdaimng him to appear in Court this diy, an4 OTaved 
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that their Lordships would now proce^ to tbo eitamina* 
tion of the witnesses. 

AlsO| in pursuance of the interlocutor of Court, and or- 
der of service on tjie said petition and complaint, appeared 
personally at the Bar the said John Hay, 

Th^re^t^r 9oinpeaped Andrew Jack, printer in Edin- 
burgh, who underwent a long examination in order to 
prove what had never been denied or concealed, as to h\s 
printing papers addressed to Mr Wynne, M. F.-r— Mr 
Hume, M. F.'^-Notes to the Court, and other papers. Ml 
Jack swore, that. the manuscripts were written by Mc 
fiay*-«4hat when printed, the papers were delivered to 
him, and that he was paid by hinu In every respect he 
swore correctly. The foUoiring ^is the note he delivered 
totheCJierk: — 

Note of articles printed by Andrew Jack and Copnpanyii 
for Mr John Hay, baker, Edinburgh. 

1819. Nov. 1. Letter to J. Hume, M. F,— 100. 

1820. Oct. 17. — — -to C. W. W, Wynne, M- P.--f 

SOO, with appendix, 
piov^ 4. Note to the Court,— A. C. Hay.— 200. 

FOURTH DAT. 

Mr Hay refused to go to the bar, as no order of Court 
had been served oh him to attend ; but he stated he 
would attend on the mace being presented, wliich wa^ 
done. Mr Hay was severely reproved by Lord President 
Hope, and by Lord Justice Clerk. The President deli- 
vered himself with pomposure and dignity. The s^me 
(Cannot with truth be said of the Lord Justice Clerk. Mr 
Hay said, that as he bad denied the jurisdiction of th^ 
Court, he would not obey a verbal message, in ciase his 
attendance should be construed into a joining issue with 
the Lord Advocate, and viewed as acknowledging the ler 
gality of the proceedings. 
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Mr jETo^.A^My Lord, I hdkl \n itfy band a minute^ 
which I wish to read to the Court, 

Lord Advocaii,r-^The Court cannot receive any paper 
from that person ; he has abready declined the jurisdiction 
of the Court* 

Mr Hajf^^-Jit was agreed yesterday thlEit the Court 
Would receive a minute, and the Clerk (Sir Walter Scott) 
offered to frame it. 

Lord Advocate.'^lt is just onie of those disgraceful pa- 
pers, too many of which the CoUrt has received already 
from that person. 

ifr iray.-*-My LfOid President, the Lord Advocate 
must be learned indeed^ for he has discovered what is in 
the minute which I hold in my hand, although be has 
nmther seen nor beArd of the contents, I pray the Court 
to permit me to read it ^ 

Ijord Presideni,*^T3iead your minute^ Sin 

Mr Hay accordingly read the minute which follows : 

MINUTE for JofiN Hay, in the Petition and Complaint 

at thd instance of the Loan Advocate, for the Public ^ 

interest 

. Edinburgh^ %Mh Jcmttary 18S2. 

tfohn Hay stated to the Court, that, by interlocutor of 
date the 17th current, the Court had repelled bis objec- 
tions to the competency and jurisdiction of the Court to 
try his case : That witnesses having been cited to prove 
the complaint, llie said John Hay intimated to their Lord- 
ships, that he strictly adhered to his. declinature as stated 
hi his former printed note, for the reasons therein contain- 
ed, and other reasons now condescended upon. 

jPir.^, Because, when men are parties and judges, jus-, 
tice is seldom administered conscientioudy ; and not un- 
fiequently, the very forms of judicial procedure are to- 
tally disregarded : That in support of this position, the 
said John Hay was refused the liberty of replying to 
apeecbes made by the Lord President and Lord Sucoott|> 
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teohiftifiinf dXpresiiotid hiirtfal <o lib cnuA^ and k\}ttl!teu9 
tb his character ; a pled^ waa g^wn ftom thti Cbftii'thal 
he would be heard In hia>def«iice •« Ae daj afto te»'iflor« 
to^^biUiU pledge WMnMerrednmtd. 

Secondly y That It is a fundamental principle of the IUi« 
iMi Constitutiaii) that the legislative and jildisidi fiinaioos 
shall nrr^t be eottbined in Jthe same indkiduala^ Thai 
judges are bound to give effect to laws,, not t»tnak4tii^ltt» 

7%ln%, That in vioktiaQ of this itMODtsoveH&ble pHn- 
ciple, the pfi^perty o£tlia daid Joha Haj baa been carried 
off under auUiority of laws made by Jim%cs ) TbiU by 
tbe same laws, be hoi been ptoUbUed ftom p^titidldng 
that it may be featoif ed i That his cfidaavoiuv to viikdicato 
bis natursJ tokd ceMlitutianal rights liateevpoasad him.to 
immenxis threats Mid uuaika; whik.liifl papem^ togfither 
with the printed pleadings on both aide% ware fctinUy ab. 
stracted fromoi newiqiaipir office in Edinburgh hj dider of 
tbe learned prosecotor ; andthat^ tpb^ for tfaeinroWed j^ur- 
pose of preventing a Jinal judgment of the Court against 
bim fwoi lieing made known to the pubfic« 

FouriUy, That under such edmpKcated acta of oppress 
sion, no law is violated by stating the facts to McHffasrs of 
Partiaraent, who are lagidly Tested with power to institute 
incjniry, that juatice: aiay b» doae^ both to tbe adcnsin'and 
to tbe accused. 

FjflUif^ That tbe same law whieb baa vcisted kt the 
LiMd Advocate a discrtttioaafy power to^ prosamte J&r the 
pubUcini&rB9tf baa wisely aftd btmaneiy seciirad to lbs 
aeeused ihe ben^ cf a t^ittl hy Jufj^ iil»> etas hsre no 
if»pfoper oiigect in tetumng a TeerfieCy aodfaefeife whoiii 
the said Jolm Hay widnld ]^d to aidva»tBg» naliy fdols 
in his defence^ wh^h^ if stated t^ Judge» of the Comt of 
Sessien, would be Hetia^ disre^pei^i^ cm&in i ed iftto etm* 
temptqfCeufff and ifgA ^^gg^OfMhn^ tf H^ dkgBd 

iSssfMy^ l^hatLwbife therigbt and die cdiapetcMey of the 
Jnd^ tO' pttnisb foi^ eontempts^ ef Couyt, iit^ f hr eMmse 
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dl tlieir jd^kia] fijAetioiii, is fc^y ajmittgrf, tlft^ir n$ht 
fjQ sofltitede tnal Iqr jury in a ciiiAioal poMficutkn at tbe 
litBUiiac of Afi^lMd 'AAMoxfi^fJbr tki pMk inkfreiAti iff 

SeomOily^ That howevtfr o^osdoua qf vmMH&^mi .mA 
hamwiet eeuMma t of an iioiioiimUd M]uiMit tf tiifed 1^ a 
juty of liis cmmlryiiifai^ thfs toad Joh^ HA)r oUiiot fnMt^ 
lahi a BbadoMT af Inpail jttdgad iiy 4ote 
«Aiitet«ii^lfflnrr#mjRfoaoiMQiii^A^ m^soAp 

>iwp» nibrmdy dtdemed ifcair AferniiiMiitnn lofZ^.JO* i^adi 
diatefoi^, tk^ 8iM Jcha Hagr deaired it to h^ cbatiaally 
ViUd^mUMAlj iiie Caaxt^ tbatfaiB ^tmt^ 
fore their Loidfllyrip»iii this trial la la obe^i^CQ .to thaiaf 
c^tm^avdMi, arid thai4iie fnocoriingt aluAL by lum ba dai^nu 
ad «be ftaiiiid M ^ ha had bean abtant;^ heaauia ha jviU. mMf 
nb wkaeweif, he wiM iiAher ask aor answer' aay ffoAitiatiig 
take no interest in the onnplaint ixt pBtof^ nor iaake anj 
dcisBoe ^rtl^tenrar. Aihn Hiur. 

, Edinburgh^ iSth January 1822/ 

r 

T^is ininute ijr^reftd inC9Mrt hj Jobn Haj^l)aker in 
JSdinlfirgbi and by ti^ini ^^^Urered to tbe x;lerk o^Court. 

Zord Gtehke.'^That miouta ]aaliigb.cmiteiBpt of iduei 
Cburt I more that the penon at the l||ir Jidio has t^ad 
^tpaper^iiefMatasisteBtly tojdl^ . 

L^d AMlfc^(Z|Mk.-4^AltfaoBgh I mffo^jphhiSKUf Imx^kmt 
diat the nuntita no v tead is a ibigli jtamaofufiL of itbajdigaa^ 
and boMur of Ihia Coovt^ apd an a^awtionof Ae aritee 
(«riib wineh tfiat ia^kiddsal is chargsd^ f^ Jo asnd hiai.td 
jail from the bar at prttaat, .inxdd iusf ihe iarakMadiiig» 
of the Court 

Z.onr2 iHmniiniL'^^^hat man shduld be sent from the 
bar to jail) if Jie does not instai^y aritfadcaar ttim note, 
aad ^sake an apoh^y. 

JM> Mojf.'^Mf Ijapd, I wii not withdrair the anmlte* 
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Lari Mead(ni>bank.^^lf the Coart conceives the i6imi(e 
a high contempt of its honour and dignity, as it eatmniy 
189 the proper method of procednre would be, to send that; 
person to jail every day from the bar, and bring him^fRwi. 
jail every mormng at tdn o^eiock. 

Lord PreiiieM.^The note is certainly aH insak toi^ftbef 
dignity of the Court, wadakighaggravaiion ^Ae crime 
wUh wMch thai umht^fpy nian ai i^ bar siamtb chat^g^d 9 
yet I question the pnqyriety of sending him to jail doini^ 
the trial ; it migbt impede him in his drfence, alAtmghf 
Jconjftss, his defence is giving km lUtk iroMe.. The 
minute is still in his own possesion lying on tba bar, be 
can avoid the punishment by withdmwiiig it. 

Mr Hay iimnediateiy rose, and taking the minute ia 
faia han<jli passed it to the clerk, and looking to the Lord 
President, said, <* My Lord, I move that the ck^k re- 
<< ceive thatminute.^ 

Sir WaUer ScoU.-^Ur Hay, I do think you shoidd 
withdraw that minute, the Court does not wish to receive 
it. 

Mr Hay.^^t have. Sir Walter, made up my mind upon 
the subject, and I will stand the consequences^ I insist 
on the Court receiving what I concave will be useful to 
me. The minute was reedved. 

The following interlocutor was framed in Court by the 
Xiord Justice-Clerk, and read by him, to which Mr Hay 
was requested to attend. His Lordship appeared to be 
much out of temper, his countenance, and the 'manner in 
which he acted on almost every oecaaicHi) was by no m^aas 
pleasant to the accused at the barf all the otheir Judges 
behaved with composure and with dignity. 

<< Edinburgh^ 9&ih Jammy 18SS. 

<* The Lords having taken into connderation the tenns 
« in which the declinature of this Court has this day 
<< been stated in a minute by Mr John Hay, and opesUy, 
<< and at his desire, read by him in Court, find that they 
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^ amount to a high opnteoipt^of the d^ity, honour, and 
^' autborhy of this Court, and justly merit iantant puniBh- 
*^ meal by .impriiomnent. But oonaidermg that the siud 
^ .John Hay Is now attending this Court by its order, to 
*^ answer to the complaint exhibited against him, at the in- 
-^ siaoce of his Majesty^s i^draeate^ and that his immediate 
^* imprisomMBtfortbeoiflbieeoommtttedthisday inftfe* 
^^ seoce of the Court might possihly ix^ede him in his do* 
>< fence against the abovor mentioned^ oompbunt, they su^ 
.^ peiaede theconsidermtion of this matter until theiasueof 
' ^ said compfadnt C. Hope, L P. D.\ 

PROOF CoKTiKosn. 

EMnburghj MA Janmry iSHtk 

' Coaspeared Mr Claud Enssell, aocounlant in E^n- 

burgh, who being «4emnly sworn, purged of partial 

(counsel, examined aftd interrogated, depones, that a re- 

<tiiit was made to bim in a process befiire Lord Siiccoth, 

•depending betwixt William Soott and Alisoii and John 

Hay, and thb remit was ree^ved by the deponeat in the 

end of last suknmer-session. Depones, that having made 

:a drsft of his report, he transmitted the same to the agent 

•#or Mr Hay, desiring him to make his remarks on it^ and 

then to trapsmit it to the agent fer the other party. De* 

pones, that on the 19th ot November 1881, the depo^ 

nent received a letter from Mr Hay, dated 17th NoYem^ 

her, which he now produces, and the same is marked as 

relatiye hereto. Depones, that lie has reeeired letters 

fnom Mr Hay- formerly, but never, saw him write,, and 

thinks that the body of the letter produced is not of. Mr 

Hay'^s hand-writing,' but that the signature is similar to 

.that of the former' letters which he received from him. 

And Mr Hay being asked if he desired to put any ques. 

^ttons to the witness, rq>Iied, that he declines to do so, on 

account of the reasons ^t farth in the note, and in the 
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minute wUfeb lie Has girM^iata ftoom. AH wbMi te 
truths as he fhaU ansp^er td€bdi 

- . . » • 

: Fair reaaoilGr whkhr it b not ^pcv I0 ttatt befe, both 
parties uaitcd in aa apfrikntsan to Jbeed.Sneeatf)^ Aat the 
-cause nrigM be aqrtv n»i ta.Mt BinseU^ bat to Some othet 
aoeonntaut. ^^fais j^HcatioBy hoirerir, Lat^ SuoiMh 
tfiought ^iiper ta Tsfiiae. Nigr? b|s Lcnndflliip was €tetk 
pTddseS td wait on that individual, relative as die «au8e 
depending between the faotcar and mysdif ; a eircumstance 
which, when it became known to my friends and advisers, 
alarmed them exceeiBngljF. At first «%ht, this might ap* 
pe«ir4& ung^SeuMfl afid iU^fbtmded dread. Mr Claud 

JftUffl^U'4 mmi M togib aptlefltred, in.^i^ tbat g^mle^ 
niaa# happily far th^ faatar> coasted to ^ein(^iUrat^j tbafc 
he W9» iad^^ t0 ih^ maars' est^ k^ b^jfomBi hkmdrA 
jj!iaA h^h ^ ^tari ^a afi ^ccmuMmh btfid admitted to 
b^ the faat I and abant ^8600 less than (he ^maiier^s ao* 
mM^lmX fpifn the $a0nfi$Mmfini ffinhwmhUmi deafly 
^tabliisbed. Mir Buaaeil depone!^ ^^ that baviag made a 
M 4^ti^fai»r^ia>rtrhe trsiiamttad^tbesasnetc^thli 
« fqr Mr Hay» diettrliig bim (Mr Hay) to make bil re- 
i< inarks vtpw )t«^ I.Was aot atow in complyiag with 
tbia sDgge^uoPi and made (nyj^pparks qn this preebus 
ib^uiblnty . frith Hfh^ tfptb ^ jittlae0 the reader will 
diaeoT^ by refeiriag to my letter to Mr Oiaud Busaell, 
^at^ 17tH Noveiafa^ Ifi^l, which %e wMl find in tbe 
uppea^x to lliie IiPrd AilvoRfite^ p^titiaii and pofBpIai^. 

FIFTH DAY. 

Compeared Ales^nder Qiffeiid^ writer hi Bdifibur^, 
who being a^eiailly swiirn» putf^d of partial eduiwl> aad 
f Mr Hay being asked if h^ binl imy a)^eetioa«» dedsned 
;either lo ebje^^jt or not, f<»r tbe reasons formerly assigiied 
by him ; ^nd the said Alexander Qifibrd being examined 






MiAlDterit^tiJ^deptti^ lk»fr b^'kaoira the SMdMf 
John Hfifi and vrm Ht one ti«Qe Us «^t : That he i« 
•ci}iMiled wMb hie bai^luwiitiiigy and thinks he h^s seeii 
him wjUe^. And bdoig fihpwa the letter marked in th^ 
«ppeiidix^ No* L d|i(ed 1 st August 1820^ addreaied Jfuiies 
Weddel, Ee^ and aigaed Jdba Hay, depoQe% that he 
hdie¥ee the 4agle tq be thf ha&d«writiDg of the «aid Joha 

_ - * 

0i^» Aad Mng shofffn the yarioiis SMHrascnpts and 

lette^e which fi^w^ nm/^yy 

A]»piiidiie» Ho. a p. Bfh leti#ff to Lor^ Sueept^ ]f9th 

NaTembar 1680 ; ' 
Nq» Q. p. 60ft Note ft>r AKsen CrMstouQ i»k1 < Jobo Hay» 

88d Noif<isttiber 19^; 
Noi 1(K p* 61rl0fter to Lord Advoeate, illst NDftember 

1B20; 
24ki. 11. p^ 09. I^Wt. to the Jkewetiad Aockw ThomdoHi^ 

89th Noveatb^ IMO ; 
No, 18. p. 68. IMte^ to Ut Bolhtad^ 4ih Auguet 1881 ; 
No^ l*k p. 1^4^ Mttef to L<9sd Bnoifdf^ 18tb gc|^efiibiN? 
. 1B81< 
^a 1$. p^ fia ktter 16 Lord P^erident^ 18I& Seipt^cpbti! 

.1881; • 
fio, la p. 71. kilted to LcArd Prendeiil, 84th Step««iri)# 
i 1881; . 
He. 80. p; 74. letter to Loid FrcaMeMi 8INh September 

1881} 
Ha. 8L p. 61. «a«l to Laid 'nrendea^ l?tb^ November 

18«1< 
fDefimiely that he belaeTea al) aAd eadi of these pupeiis 
whioh fasfe been sustesiiTtf y tdanni to hies, to. be of the 
hand^^writinif; of Ms John Hay| aad to bctur his sigaatuie, 
when sudi mgoaiuce k ahitoedw And bmg sliowa Nq. 
88» pagd 81 of tie appendix^ Wing « aoto &o«i Alism 
(Qrmstoim H^ atad Joftp Hayi dst«d I7th KoyembciF 
1881^ deponesi that die bedyof thetate i^ im^ of JAn 
M^fi bluid»wriiitigv aarti that he is aot aur^ if die sigB^ 
Mi:e be of his bidid^writiiig^ as it siems to the deponent 



rather larger than* his oommen sigiutture. And being 
•hewn the letter produoed by Claud Russell^ and. mention, 
ed in his deposition, depones, that the bodj of the ktter 
is not of Mr Haj^s hand- writing, and that he oMiikft say 
'whether the signature is his or not. And depones forther 
in explanation, that the deponent has repeat^ly seen pa« 
pers of eonriderable length in Mr Hay^s hand-writing, 
while acting as his agent ; bat that he has but seldom 
seen his subscription, and is ttierefone better acquainted 
with bis general hand** writing tban^^ith Ins mode ol sig- 
nature. Interrogated whether he received any printed 
OTnmanicatbns from Mr Hay while he aeted as Us agent 
not of the nature of instructions in the oauae? Depones, 
that before hlh cbonniinication with Mr Hay entirely 
ceased, there were intervals during which the deponent 
did not oonedve blmsetf as acting as Mr Hay^s agent ; and 
that, during these intervals, he received printed papersand 
other commutticatibna from the said Mr . Hay, and at 
other times printad papers .were sent to. him while acting 
as agent for Mr Hay ; which papers had been boxed, by 
Mr H4y without any communieaition with his agent or 
counsel) in consequence pf which the deponent gave up 
Mr Hay^s enploynent. And bemg shown printed papes. 
No. III. of the appendix, page 7, depones^ it is one of th^ 
printed papers which the deponent received from Mr John 
Hay upon one of the oocasions above referred ta And 
beittg shown the four numbd» of the appendix. II. No. 4.. 
of the appendix, depones, these were also received by him 
in the sane manner. And being shown Na TII. of the 
appendix, page 56^ depones, that the same, was also re^ 
ceived by the deponent upon one or other of tiiese occa- 
sions. Depones^ that some of these printed papers were 
sent him under cover, some of them left at the dqionent^s 
house, and some of them were, he tlnnla,. delivered to lihn 
by Mr Hay himself. Depones, that .these papers were 
communicated to him in the course of the y««rs 1819 and . 
ll^SO; but previous to the month of November in tiia/ 
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yesr ksC mentbiled. And tbe. deponeht mbHced all (hc^ 
1MOTOU0 printed papers and manuteripts exhibkcd to him 
at relative hereto. Interrogated^ deposes/ that tlie Mr 
John Hay, tio whom his depositioa refers, ia the 'same per- 
son now at the'bar« AU which' h tm^ as be shall an- 
swertoiGbd 

ft 

This iDditidual ^fraft my confidentiid agent. I have 
been advised to biihg his conduct under the review of the 
Court) it wouM therefore be impnq[>er to' state any charge 
against himi hiere. 

The, appearance of' tlie dett witness in .this cit$e etr 
cited a strong sensation in CoUrtv 

Compeared the Reverend Mr Andrew ThomsoHy one 
df the ministers of the gospel for the city pf Edinburgh) 
who bang solemnly sworn, examined, purged of ]parlial 
counsel, and Mr Hay having declined either to admit the 
witness or state any objections, JnterKogated^ dq|>ones^ thai 
about a twelve^month ago, he received several printed 
communications in a note addressed to the depcmeat fixMn 
Mr John Hay. And being shown the letter No. XI. 
page S6, addressed to the Reverend Mr Andrew Tbom- 
' abn, and signed John Hay, dated 80tb November 1880^ 
depones, that the same is the noti^ seilt to him with llie 
printed cmnmunicatbns, as above deponed to. Andbeing 
shown the printed pa^, appendix Na V. page SI, ad- ' 
dressed to the Right Honourable Charles Hope, dated 
Edinburgh, Sd November 18S0, a&d signed John Hay. 
And being shown tbe printed paper marked as reh^ive 
hereto, entitled, a lett^ Charks William Wynne, Esq. 
dated 6tb November 1820, and note for Alison Cranstoun 
Hay and John Hay, dated 8th November 1820, a|qpen«' 
dix No. VII. depones, these several printed papers suo- 
cessively shown to die deponent, and marked as relative 
hereto^ were indosed with tbe letter addressed to the d«« 
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pcment by Jdhn Ifay, at Aove depoiied io. D tpu Mi % 
that he does aot retoember in wliat intqnsf thb pMket 
iRTfis Ibrwunledto him ; iMid tbtt thedepcmeDl did not, at) 
the iime^ know that there waa ^ueh an indirkhial eafisdag. 
aaMr Jclm Hay. And Mr Hajr being asked bytha 
Court if he had any questions to put) dedined to do ao 
for the reasons abe^y assigned by him. AU which is 
trutby as be shall answer to God. 

▲nDiiBii^ TJkQAanf. 
O. itoM, /• P. J%r 

The fle^erend Divide twing a public Wiittfr, tha papers 
were sent to him confidentially, in hopes that, ba vould^ 
with prudence, draw, the attention of the public to the 
frauds practised upon the property of the orphan and the 
fatherless. (See my letter to him in the Appendix.) ' 

When I addressed the noteinolosiBis thepfarinted pasters 
teamed in the above deposition to the reVeiend gsntleiliaii) 
a part&cttlar ftieqd, who seemed to know bis character 
well j predicted what use be would make of tbeas. I conr 
fesB I regnrded his pEodactioa aa the result of psraonal 
dislike, or some other cause uMknovn to me, and tneated 
k as invoMug a libel on the Christianity of the Baverend 
•Divinie^ But mai4c the enor of my redconing. The Re* 
^erend Divine did fio< see it to be his fluty, if he'didiked 
the tenor c^ tttj written and printed comnuimeadoas^ to* 
<M)asign them to tbe fltaies^ or reium them to their pii- 
;giiiai aiithor i bat, on the contrary, he mm it to be A^ 
Atly to hand them over to a third f$ity. 

SIXTH DAY. 

Compeared Matthew Rcfss, Eliqmre, Dean of the Fa- 
tfufty cf AdVocsftes, wtio bang solemnly sworn, purged of 
'partial counsd, and Mr Hay having declined to object to 
"the witness, or otherwise, Mr Dean of Faculty interro- 
gated, depones, that some' time «tbout tJle beginning of 
the last winter, the deponent received a letter signed John 
IJay, and addressed to the- deponent as Dean of Fiwuky, 
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tMl ib& pikfaA^ 4xfi tke lislbry lioeordttig to.flB^depaEf 
irMn-^etfoUkiAbnV #ftf t»i veqiiest ttte deponent tDiliv|^.tlitt 
luune, with the inclosures, before the? ^SmiiAtijr'oC Ad^ol 

i^ie^pMtttyttlye-^tepoBettt retruvned tibe itaoloniTds to'Mit Jofati 
Hay, by hie.ofefk^ Pistdi^ ID^as; dbsirbig Mc Bbur.to.in» 
form Je&n Hay, that the deponent declined to lay the 
papers before the Faculty. Depones, that he had for a 
titne thfritiipre^ibit that he haid returned Mr Hay's lettet 
■<Hlh tlletftarfo fllwoB / yHucibacoDmpHofed it ; butibenowbe- 
lSm^ he hai wtainfidi tii& letter;: bufe defou^^ tkAthi 
tmtf hfkf v^ beeti in diei deponemirs posaesaiao. fos.A 
HftprMmtDlvA, oTfUMi^SQfi I>e^n^ tink either: the d^ 
^iMiti er Ki$ detki hy Im iitee&ms, madk/a< notfe o£-tlle 
imhfsm^BOfV^xxtheitm Mb Jbhtt Hay* AnA az hqIB' lieitog 
«i]libiliad t^ )sttatt asld markeiGk as BtlatiiM hfitefp^ de|p»B«fl| 
4M tlto'iattte^ k i» tfe haiMi^wriia]^ of Ur dwii^ aiid* il 
iMrk^ w^ tli» dfifwitnt's imtisbi;. and the jdcfxiDeitfr hi^ 
' ttf»6D it^ tf^be^ 1^ saani whaclt Was nade by'bb. diiwtmi 
bdlbM tli^ pttpenr >«fer# vetunied tot Mt Hay, as above dei^ 
peiHid tt». fiapoMs, that btt. h« no atcquahitBiice mik 
Kb ntfy, Bo# dio^he peiaaaabet hav&ngi seea him. Aai. 
Mf^ £% b««ig dskitd if be Iwul any quettion&^tb pni lb this 
wigtfess^ ittiadi^ Ae saae- ansWer as £bntieiiij« All wUtthis 
l^tiths A3'^ <lsponeM sboU iiMwl»< t^6^ 

MifllTrRossf 

CXHo^f/.P;:A. 

l^lle pipcM' Hlan^ to iii the latttfn fiMttn< ])fr Ifaji^ 
SdthNoyetaibef 1690^ were> M I<ot» fbr AlhdB^CnMu 
tffedun Hay' and Joh^n^ Bky, dated 8th ^^ovesi^ber' 18^ 
Mr, hdtttr addressed'' t6 Joseph HiMfe, t}^^ Ml R iH|. 
tigtied; datecF Perth Baking Gcmftakfs @K^^ KdkiL 
lii^^t S(fy Leiter to Charlea WaMaoii Wtfthitis ^Me^ 
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Efq* M. P. dated Y6r]L Plaot, Edinburgh, 6th NoYem- 
btr 1820, signed John Hay, with an appendix, abo 
signed by Mr Hay, dated 8d November 1820, addressed 
to the Lord President. 

The letter and papers received 80th November,, and 
the papers returned to Mr Hay 1st December, with a 
note declining to lay them before the Faculty* . . 

M. E. 

Edinburgh^ S6^A January 1822. 

Compeared Peter Deas, writer in Edinburgh, who be- 
ing solemnly sworn, purged of partial counsel, and Mr 
Hay declining to state whether he had any objections, 
the witness examined, depones, that he is clerk to th^ 
Dean of Faculty, and that about December 1820, he re- 
crived from the Dean a letter addressed to the Dean, and 
signed by John Hay, accompanying two indosures. And 
being shown an envelope, addressed Matthew Ross, Esq. 
on which is the marking John Hay, received SOth No- 
vember 1820, depones, the siud marking is in the hand- 
writing of the deponent, and was- made by the Dean'^s 
order, and the same was made the day after .the letter 
was received ; and that the s^d envelope is the cover in 
which the letter and inclosures were sent to the Dean of 
Faculty. Depones, that by the Dean^s direction, he made 
a note of the said inclosures, and thereafter delivered the 
inclosures to the said John Hay. And being shown a 
note of papers marked on the said envelope, depones, 
that it is the note made out by the deponent as above 
mentioned, and marks it as relative heretd. Depones, 
that the deponent carried these papers to Mr Hay'^s shop, 
and delivered them into Mr Hay's own hands, saying, that 
he was directed by the Dean of Faculty to do so. De- 
pones, that John Hay answered << very well,^ which was 
all that passed between them on the occasion. Depones, 
that Mr John Hay expr€;ssed no surprise, hyt seemed lo^ 
be aware of the nature of the transaction ; i^ depones^ 



I 



27 

that the'caid John Haj is the person how at 'the bar.' 
And Mr Hay bring asked if he had any questions to put 
to the witness, declines answering, for reasons formerly 
alleged. All which is truth, as the deponent shall answer 
to God. 

^ 

PaxER Deas. 
C. Hope, /. P. D. 
The Dean of Faculty was applied to by me profession- 
ally, because none of the faculty would ngn a complidnt 
against the counsel whose conduct I conceived ought to 
have been brought under review of the Court It will 
be particularly observed, that he gives evidence on papers 
noi in his possession, nor in the possesion of the prosecu- 
te ; while the letter written by me explanatory of my 
reason for transmitting to the Dean certain printed papers, 
was not produced in Court, although it was in the hands 
of the public prosecutor. The Lord Advocate must not 
allege, that this statement is inaccurate. I refer him to 
Mr Sheriff Duff, to the Crown Agent Mr RoUand, and 
to the following extract from my deposition before the 
Sheritf^ page 14 :^-^« And beiiig shown a letter dated 
<« York Lane, Edinburgh, 80th November 1820, signed 
<< John Hay, and addbressed to Matthew Ross, Esq. 
«< Dean of Faculty of Advocates, and interrogated if he 
« sent said lett^ to the Dean, declines answering the 
<< question; and the said letter is now marked by the 
<< Sheriff and clerk with' their initials.^ I submit, that 
it is on this letter, which is in the hands of the public 
prosecutor, that the Dean ought to have been examined. 
He was, however, examined on papers the Gourt never 
saw, and which the prosecutor could not produce. But 
any thing will pass for legal evidence in a Court where 
the Judges have an interest in the action. 

The next witness examined- was the Lord President's 
el^rk. 

Cbmp^ared James Weddet, writer in Edinburgh, who 
bang solemii^ sworn, purged of partial counsel, and Tfix 



ID Abis iflkiiaMy tc3rtauiMil,9deponH,^t lie bdtrk^ailte 
LoBEdfSiseBMkBl, mud th^it^ iunhanyeil; <ttM» h»9UwmtA m 
iitkten;lett0c»»gned Jjofaa Hay, iMrtn0dl^>thedeiwi|9iU^ 
Depones, that he never had any other letter from Mr Jbf # 
so far. .as Ae jr^cdVects, except that deponed to. And 
lv^g.slv)|i(|i Ihf lifter, No. I. of the appendix, dated 1st 
August dflW^ d^MiMi) that 1ih(& sa^^e is die ^jkoWer be so 
veeairaL J>qpaniss, j^h^ aani^ ti«9ie itbesfuiftei^, M^ 9qr« 
tbe.{)|pw>Bdiioir Jl the iBair, acomttfld lup w Y<^ iPlH^^ 
aad asked ibe jleponent if ^ had aAj^^aoNmlniye^M^oiEi ^t^ 
maJierjtodiini, ^ohn J9fy» fintti i)^ I^ord ^n^sMmty m 
QOBseqMfenoe iNf Ibe latter whicih W» ^obp 0agr> h»d s^ 
tolhe dafkonabt. Ecom^whteb tiiadsfiQQpi44p£^n«d,-t^ 
it *«9s:f he aamf John Hi^, now at ^ Sar, f»h9 jb%d «aM 
the dlatter deponed k^ Inl^imgat^do <kpm^ l|b# 4^ 
ieMer acmi^Moiad 4pi»atjtd papei^i, ^f^EM^awu^ i^aplapii^ 
onithe Gottrt4 hut ha does act fam^qubeir ^e fpi^iioidiir 
import .or tides «f ibptt. Deponifiy |b^ ia h||i ti^^^ao^ 
of cl«dciD:die2i^ Faesident, md>4^ |i? tt^tikl» 4m th» 
BAth NcNraddicr, :be found a nota in the {^nsd ^r ^|iMtoH% 
hoac, Alqng urit^ iibe ^aopjr of a lattaTt nd^^ai^ 4p Mv 
£iaud Jbiasell. Jkad h^ng jdimm iha mi\\m n<^9 ff«w 
XIXII. oof tfae^ppenebx, paga Al, and ^ the ci^jr ifiiim 
latter to Mr Aussell,. da|ad Yt^ Nav^^iribar SM}* and 
psintad No. KKllL of the i^>pendi3if pttg? Q1» d^ppoes^ 
Ihat these are th^ .papers ftnmd in tlia !Loid VwMmt^% 
%oK.4tt 4d)ovo tdaponed io« Depones^ (hat Jia put tlieia 
to ^e s(4i on the .43tl[i and 88tfa Koinmbar^ ap^i m SOA 
Kovomber Aioa^ ve98;again in Iha jsqU ^iiaa Ibqr i«ave ^r^ 
ttitted 4o '4^ Load Adarocata. Aqd beiag wm attaflfa 
Ife. 1, 4, ft, asid ifc, 4if appandiqp lo No, !¥, of iljue jpsnf nsl 
appendix, depones, thi^ heiCfflunot aay arhather ihav «ra 
the identical pmtad papers vhioh vela imilesad in ibelet^ 
ter addressed to the deponent as above mentionedf ibiit 
diat tfi^aae 4if aimifaHrkiipfiEt. j^ad kaag ^im a pontr 
^4<ittfr^to d^vsoplh-iii^nB, E^. Ifo, Ul. af Ae g^inml 



mt^mikL iifiriti tiMt hffii ffnttt ffirtdhi thnt thtifBTni 
ao liQiiiii on tfie fiilgfl<«t« Aa4 b^g dK^wi^ n wifittaii 

9«py of 1^ ie^t^uMp^md to GJwfei WUliwn Wy,iW% ¥«[♦ 
M. p. depgfKBi^ ^lyM |i ktt^ 0f the fiai^^ tei^or ^itb 4mI 
iMw fiboNfA t^ bin m^de a jpiirt of tbe imiAsiire no^t tQ the 
4kpQ9ent ky Mr Wbj^ and U ir^f^^^d to ia tl:^ l^tt^ ^ 
&e d9poo«9t t>f whu^ |bl^ i^une i? ^ff acco^papied^ Pik 
poBi9^ tbiit he ^ei^t, all %lm^ ffifW^ to tim hofd ?f a9M(Wi( 
m tbe «^ni4i «t%|e it vbiQh be ree^iv^d tbeip, All vbM>h ll^ 
Unitjh^ l# tl?e d^poiiept ^all answer to Qp4f ^^ ^ Wi4 
Jk^ B^y ^^lined a^kjifig ajBQT <i»^4oo9 a;t tlm ^jtow 
«p m^QwH ^ tii^ vc^sQpfi i^ri^y f^^ AM^l^ifl^ 

JKr j|(«g^-^l biiy« HD t5Mita«p} lo {mt :q» ngr own «iie. 
•Mn^ ^ ^ t^fim^B i^mfi^f mwlg%§4 n r^yn^mA 
BMtite, but ^wt ^ imRimity to Mr Wed4et^ i ^ilib blm 
to wmMbr iweU vb^ b^, b^is #wqni ta^ S«. ^ecliir^ ^ 

the enidmos^ to ^^^f^fix^, i^ n^y pq^isAfi^Qft li fci «p%r 
pi^, tbMl W4i^b^ Q?ukl g«t ^on tb^ apqpr^ of idk4»r( 

»der« 

> J<r JEflBf^iiyrSllt you lw«r? ^9W0^ 

wsror ^ ffiPQure My i^|l3wr Ifilbsv f^^ Nfflv^thaliii 

sat the &ct. lipff^iiMb ycm cat 9m My^ H. ftr a» jm 

the clerk. 

Th'vi foMiMA:Wuii a most miserable figure on his exa« 
miailti^, ^% ilkcwantiy r^erred for corroboration to 



so 

(he Judges on the Bench, and repeatedly reminded them' 
and his master, the Lord President, tliat he bad sent the 
papers about which he was examined to bis Lordship, and 
that they, the Judges, knew the matter better than bim^ 
altbongfa they were vexing him with questions. 

Compeared Archibald Scott, Procurator-Fiscal of the 
county of Edinburgh, who being solemnly sworn, purged 
of partial counsel, and Mr Hay having dj^clined tp state 
whether he had any objections to the witness, examined, 
depones, that he knows the said John Hay, and has seen 
him write and sign his name repeatedly. And bang 
shown the signature John Hay, adhibited to No. XXIL 
of the general appendix, depones, he has no doubt it is 
the genuine signature of the said John Hay, now at the 
bar. And being shown the letter produced' by Mr Claud 
Kussell, a preceding witness, and referred to in his depo- 
Bition, depone^, that .tbe.subsciiption to the same appears 
in like manner to be the genuine signature of the said Johi^ 
Hay. And being shown the letter to Adam Holland, Esq. 
marked No. XII. of the appendix, page 62, depones, that 
the body of the letter appears to the deponent to be holo- 
graph of Mr John Hay, and that the name attached to it 
seems to be his genuine signature. And b^ng farther 
'shown the letter addressed to the Lord President, No. XX. 
of appendix, depones, that the body of the same is also 
holograph of John Hay, and that it is subscribed by him 
to the best of the deponent'^s judgment. Depones, that 
the said John Hay referred to is the person now at the 
bar. Interrogated, depones, that he has no doubt in his 
own mind that the writings and signatures above deponed 
to are those of Mr John Hay ; but that the deponent can<< 
not express himself more positively, not having seen Mr 
Hay actually write or sign the . said papers. All which 
IS truth, as he shall answer to "God. Mr Jdm Hay de* 
pjined interrogating the said witness. 

Abcho. Scott. 

C. HoF?, /-P. A 
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^ This is the. same worthy and honourable individual 
whom Lord Advocate Rae, then Sheriff of Edinburgh, 
employed to carry off froin the Star Newspaper-Office, my 
papers, and the printed pleadings on both sides, for the 
purpose, as it should seem, of preventing a^no/ judgment 
pf the Court in my cause from being made known to the 
public, because, forsooth, the Judges it was thought were 
ashamed of it. I forbear to comment on this unjust and 
oppressive act, but I may be permitted to advert to a no- 
torious fact, that Scrogg^s, Chief Justice of the Court of 
King^s Bench, was impeached by the Commons of £nglan4 
in 1681, for having employed a person called Stevens, to 
ccMnmit a umilar outrage. 

Compeared Thomas Hamilton Miller, Esq. advocate 
who being solemnly ^wom and purged of partial counsel 
and Mr John Hay having declined to state whether he 
bad any objections to this witness, examined, depones, that 
he was at one time counsel for John Hay now at the, ban 
Interrogated if he received at any time any communica- 
liiHi^ not irf* a confidential nature, as relating to the; ma- 
nagement of the cause before the Court ? depones, that he 
did, and such communications were not only not made to 
him confidentially, or as instructions in the cause» but ^n 
the contrary, were made to him by Mr Hay, directly ip 
breach of a special stipulation which the deponent had 
made, that he would only undertake the case on conditio^ 
that all communication betwixt him and his client should 
take place through the medium of Mr Gifford, the agent 
for Mr Hay : That notwithstanding this stipulation, Mr 
Hay did transmit to the deponent a variety of printed 
papers, which he announced with a letter accompanying 
them, and which he announced it was his indention to 
publish. Depones, that amongst these p;^pers was a lett^ 
to the Lord President, and he also thinks^ a letter to Mr 
Wynne, M. P. and an extract or copy of the Act of Se^ 
derunt 17S0, relating to judicial factors. Depones, that 
in consequence of this proceeding on the part of Mr Hay, 



tht^epoaeiit, m th« fidlh Aogftttt lait^ a» h# obt^vet 
ftom a MU in hte ^onsuluition book, fMirtfied flw l»pdN 
«Ml fi«S ^A Mihtd tAkitg tiitAt/f oone^m m lite MM^ 
Dtfpones^ tlMt be bdetre^ the said prinMd {Mfpoft Mut 
lorn by Mr Bay tJfe still in bts pofisesrioB) aMd^ if M, bt 
irill transmit them to the deifk, but begS tbey taiy be re* 
turned to him. And being shown a kiteif addressed lb 
Mr Jo8q)h Hume, No. III. i^pen^x, depoli^es^ tbs« fhfe 
Mme is marked with Ins itotials, and tbaty t» the besi of 
his recollection, the same is o^e of the lefte^a sent to^ huii 
by Mr Hay. And being shown the fed^ turtabetfe of fihe 
spedid appendix aCtaofaed to No. IV. of the gencvai a|^ 
pendix, depones, that the same iippetaf^t^btteipkeg^^tt 
letters sent to him ; and that Upon kiciking aC Aein, the 
deponent is enabled to say, thai be was mistektft ik tfttfL 
posing that itai extract oi' copy of the Act of 9fiieHm, 
I7S0 made any pa^t of the papers so sietif , ftrr tiiat.b# MW 
rsmembers, that what was inaeeiiratdy des^a^bed by hi«l 
a^ copy of the said act, was, in fact» a petil&oa Car dto^'fi- 
ca! of the Act of 9«deruiit 11^89) and thdt the aiiMibe 
arose from the frequent mention of the Act of SedMMl, 
1780 in the course of the cause. ^ And> beiifg sboim Nd. 
y. of the appendix, being the letter to Lord iPfetidifeit, 
8d November 1820,. depones, that he received papeMflMi 
Mr John Hay at different times, and that he has no dbtibt 
the document so cdbown to him was receifred by bitfi a^ Me 
tnne or other, though the depotteiit otanot remeuiber Ak 
exact time ; and this doubt applies also to the papel9 ioH^ 
merty shown to him. Depones, that the deponent deli- 
vered up to the Sheriff, as he thinks, cojttes ef all or ttu^ 
of the documents above mentioned, and that an' inveatoiy 
Ibereof was made out by the deponent^s clerk, to whidh 
the deponenfs impression is, that a receipt wasfmneac^d 



* It was at ifajs staipe of die ^iipiaijiatiim lifr Uvjcomyiamed of tl^t 
witness, on exan^ining these papenii he turned VBftfB^ to the Crown Law- 
yeis and coniulted with thenu 
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Dm llie jBftid 'daeaments by one of tlic daks in t4ie Sfaeriff^s 
<Aee9 and tliat tJie deponent will search for the receipt, 
«iidtraiieHut tlie^ame to l3ie clerk of l3ie process. And 
liicSag -fthown tfce letter to Mr Wynne, M. P., No. VI. 
of the genend ^q)en£x, depones, that the dc»onent lit 
ene 49tiie «r other reeeived either the document now ex- 
tnhited, or a copy ef it, from Mr John ^ay. And being 
shosm No. VM. of appendix, being note for Alison Crans- 
teun Higr aad John llay, daied 8th November 1820, de- 
f>oHes, that he distinetty recollects having at one time or 
ether reoeived from Mr Hay, icither that document or a 
copy cf it. Depones, that never having seen Mr Haiy 
'feut onee before, and never having seen him write, he lias 
•no Other-reason for supposing that these papers were ac^ 
tfialljrseDt tofatm by Mr Hay, excepting that the letter 
transmtttnig them bore tfhe Signature Jxyhn Hay $ and the 
fiMres&r, when tfaey were under bknk covers, correspond. 
-ed irifh the liand-writing ^ Ae letters which bore that 
agnature; and further, diat they referred tb his affairs, 
«nd that 43ie sSgnature corre^tided with the subsciiplion 
of John Hay, to a letter addressed to the deponent, sign- 
ed by the said John Hay and the other pursuers in the 
cause, which the depcment believes to be genuine^ apd 
which the deponent will search for, and transmit to the 
clerk of process. All ly^ich is trut|;i^ as he shall answer 
to God. Mr Hay' declined to interrogate this witness, for 
'^e reasons formerly assigned by him. And the deponent 
^eebses, that the above depoisiition is truth, as he shall 
answer to Ood. 

« 

Thomas H. Millss. 
C. Hope J J. P. D. 
During the time Mr MiMer was unJESbr examination^ 
Mr Hay rose and said, my Lord, common decency is not 
observed in this procedure. I cannot ,shut my eyes and 
ears. I must take notice of what I see and hear, that in 
another place it may not be denied. Here is a witness 

IT 
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, turning his back on the Court, and examining papers 
with the prosecutors (this was the fact at the moment I 
noticed it,) in order that he may concoct evidence with 
them. The truth is, he has sworn to what is not true. 
He has got into a scrape, and cannot go on* 

The Lord President reproved Mr Hay for the manner 
in which he had expressed himself. Mr Hay maintained, 
that he was accurate in point of fact The truth is, Mr 

. Miller had sworn, that he gave up Mr H^y^s employment 
in consequence of receiving certain printed papers, whidi, 
however, were not in being at the time when Mr Miller 

. resigned, nor for more than two years afterwards. The 

, moment he looked at the dates of the printed documents, 
he saw that he had grievously committed himself, and 
immediately applied to some of the Advocate Deputen^ 
for the purpose of refreshing his memory relative Xx^JacU 
and daies. Such an application, on the part of a witness 
undergcHng an examination upon oath, appeared to be as 
novel as it was disgraceful ; and surely^a counsel practis- 
ing at the Scottish bar, aught to have known, that such 
conduct was not more repugnant to propriety and good 
sense, than to every rule of judicial evidence. The Court, 
however, decided that all was perfectly correct, and the 
Lord JusHce-ClerJc dictated the following minute. 

Minute of Coitiit. 

<< After the deposition was closed, Lord Justice^CIevk 
stated, that, in consequence of Mr Hay having complained 
in the course of the examination of this witness, that the 
witness had turned round to the counsel assisting in the 
prosecution, and had asked for some information relative 
to ,the date of (me of the documents about which he was 
deponing, for the purpose of assisting him in giving his 
evidence ; the witness had immediately stated to the Court, 
that he only had been led to say to the counsel for the 
prosecution, that there was some mistake, from observing 
that the document exhibited bore date in 1820, as his 
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note, to which he referred, bore date in 1^18. The Court, 
upon hearing what is stated by the Lord Justice^Clerk, 
and from what they themselves observed and heard, are 
perfectly satisfied that Mr Miller was not guilty of the 
smallest impropriety or irregularity. 

C. Hope, /. P. Dr 

Mr Hay wad then requested to pay attention to the de« 
li^ii^aoce ci Ihe Court. 

Mr May^'^l have no doubt heard what ihe Lord Jus- 
ike-derk has ordered to be taken down, but ihefact is 
as I have sUUed. The witness has sworn that he renoun« 
ced loy employment in August 1818, because I had sent 
him a variety of printed papers. Now, that is not true. 
He has also sworn, that amdug these printed papers there 
was a printed letter to Mr Wynne, * sent to him on the 
^h of August 1818 ; whereas the letter to Mr Wynne 
was not printed till fpoo years afterwards. He has swoi:n, 
that in August 1818, he recdved a letter along with papers, 
intimating my intention to "publish them; that is not true, 
Mr Miller A<», uporkoathy assigned reasons Jbr renouncing 
my emphymeni iMch are not true^ and he now finds he 
has done wrong ; iJiat was the reason for turning his back 
on the Court, and applying to the prosecutor. 

On the 16th of September 1820, I received Gifford's 
account, containing charges for Mr Miller^s trouble, and 
his own, in making certain private commtinications to the 
Lord Freadent; and as nether €rifford nor Mr Miller 
would ^ve me any explanation, I resolved to make the 
matter public, and gave intimation to that effect in a let- 
ter I sent taMr Miller. In October 18^, I also at that 
time sent, for his perusal, various printed papers, whichy 
like G^ordy he very Mndly Tianded aoer to the Sheriff!, ap^ 
pearinff also as a witness against his own client !^ Now, 
when examined in support of the prosecution against me. 



• The words, " he alto thinks" were interlined; and put down afterwards 
by the clerk. 



at tbe'msiaitee of thfi Ldrd Adtocatft^ hc^ iftleiafiplfd ta 
e^t^lirfi upotf ofctb, that tb*sd prmted paffct sr w^re ^t ta 
his pdssesetoiih ia Augast 1818^ wbei^eM^ 3hi poi»t of fc«t< 
th€>y W«re K^ traawnitted hitti till Ottote imk I woftW. 
recommend to Mr Millar to mate hinifwif ffwdij ae* 
quaiiSte^ W/th the ft€ts' t)f the case, in all their bearings, 
lest in the couirse of things^ the whole maftap should ocMie 
before a higher tribunal ; for, if he brok^ dm^ ia his evu 
dende wheii only exAim»ed oft (Me eide^ hoW wilt he cSi- 
diJre the8featrfbling.e»flicatibn d? a be^n aid aUd cfoiA(^ex% 
aiBioation ? I beg that I may be di«inctlj undewtedd^ 
that oft Qtid eeeam^ BJt Mitto? pted' the cause most aUjf f 
andy at anodier time^ h^ vrvete an excelleii* paper ? but^ 
unf^timatel/ f<» himsdi^ he afpeared to be ftd^ised* to 
ditfeg^d bfe duty to hi^ elieJitd, . tO betvay Uii^ tvdst^ aacb 
ta endeaveor, when tipcm pcith^ to aSsigti veasopAi ftar f ^ 
lipqaishing tlieir eaf ploymmtf oonti^; tbUjefiie^ 

Aiv^attks ststeii t&at THkilst the letters itf afijAmdiA- 

No. X^ and N6. Xll., the former being ove adiiresbed Hpf 

the Lord AdYocite of Sco^latXMl, the hkfer to AdcEin* Bol^ 

\asi&i Es4. agent for the Growh; hair^ bten proved td be 

of the hand-writing of John Haj tompboned' ii]^i]^> nO' 

,eyide^^ hdd been (^ei^ df tlie ttcetpt of tiMser Ikteii : 

That he was adt^idi^l^ tbi^t if the efidenoe c£ the public 

p?o&eeatE«i> and that ef the Gxiowo sgeiit^ hod been ofievcd 

in^ llmne of the ptteef^ and fttieyioiis to these dffieeM harru 

ing' heaard the depositioift of eiljhar witnesses,? it^woiiM hbye^ 

formed Eto^ oIij^ectiotY te their testi«lonj as^ touchfirfs^ the r^ 

cdpt of thc^ letters r That tbey hadb^tf he##oaUeduiioii' 

to perform their public (^^t duty^ iir bnfi%in'g Uieciiu 

cumstanees eonnected with* tysfccAkiftein^ fairly heiRite thi 

CwHti Asy however^ he was- very dcfsifous ta avoid the^ 

adducing, of any testimohy to whieb exoepiito coiaid at all 

be taken, he had resolved to decline offering the above 

evidence to the Court, and that Mr Hay would conse^ 

quently now derive all the advantage that could arise 
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fipoa. iSbtfohAog bo e vidfinsB ipifen, of dhe levtipt of tM 
tw6 kttero ia^ qMntiinL Hq aov* dcdiied to eonckrak- Ae 
{frbo£ iv. tfaii con^ bai m fhe' nndeiiiifaiidfa^ ifaaf t Ae mite 
rGi;pt»tia^ Ae diMA amd citpniCD of prfaitifi^ rtferred tar 
iir tUe ^idowe of Aodtew Jadky aad prdtniBed to be fw« 
nisbed by that witnes% Ab ^dBatb^prddufctidns^neri^ pr6U' 
BU8*di6 be tadr bj.Idtt TfasiaaB BznniitidB- MiHfer^ to- 
gether with oertdin parts of the record of this Gbul-t/ nr 
connected with tbeaetfiboieMsapi should be^Udkl as pxrf 
of the evidence offered by hiiQ iq support of tlus com« 
plaint, ' Wm. 'Rae. 

The feadte^ lr2U^6# ^Mt^ daft tb^ lj4>rd AdirMata' 
was sticcessfid in,jproving, what never zm^ denied^ conceaU 
(sd^ or disputed^ namely i^ t£at iTtiadf repeatedly written to 
the Lord President, to Lord Succotb, and to the Court, 
complaining of the treatment I was receiving,— •that I had 
printed letters addressed to Members of Parliament, and 
|hat my confidential agent, Mr i6Mbktf y tt^ mnAei Itt 

Mlfi^ry mi: dib lus^mi^ Aidi4^' liHtmist^iiV bad ^( 
Mri /¥)$»i^klil>uMt^ ]^^^ f»i l^gm n&# ^MA thai* 

ei^aAiire^ w!tee§*s^ iM pt^ffya d^tMek i m I ^ 
i^dy nAiihe yd<i Wek^ cb^ns^l, iB^ CiMrtMtti^tdaili^' 
assign you anjf two counsel jfou chuse. 

Li»d ffdmmd.^^ bft^ p^^ ti^^ thbff ihAi the 
OLtxie ftdviey, fi^f He ibi^k« Vei^ ^tAe'o^ my |k^ bfiiii&h ( 
htmifabMndmi^tM^isdiM. 

M4»Hh^;^^ MW eiibtigti iir th^ Cotii« ;p^«Mdf^ td 
confix di^ iiif Ad pli^ofi^ty of imm^ W Ae? 1^ of 
p^ocelNM I baVe ddb^. If jhy rilidu^ ii k »^ e^ 
^^^/ flf Cbi^^f^ atiy dektiti I 6dtfid ifi&fi^ iMoUl^ be «Gto: 
sAlei'^ S^' ydW L&rdsBijUJ ^«» ^li^i iwd^^ sb. Wkh? the* 
iiif^ei^Iodltot pkfteomeet ^ M CMt oir tf jf ^hititd' 
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hangiDg orer my head^ I ocmoeitre I am deiiaxced fiom 
making any defence whatever,««^and I will make nooe I 

Lord Pl^eMeni.^^Thete are (looking roirad to jDounsel,) 
many in this Court who know that a Judge is bound to 
hear a hundred things which may be unpleasant to him. 
The Court will judge of your defence. 

Mr J9ay.-^Keeping in vi^w the judgment on the mi- 
nute, I decline making any defence^ and adhere to my 
fonqer resolution, as expressed in that paper. 

dOth January 18^2. 

ft 

A Note, of which the following is a copy, was boxed 
by 'Mr Hay, for th^ conpiderati(Hi of the Coiirt« 

«« NOTE for Mr John . Hay, to the Right H onoub- 
(( ASLE t^he I^oKD P|iEsiD£^T of the Court of Session^ 

• • • • • » 

« Edinburgh, SOify January 182^ 

<< My Loan PaESiDEvt, 

<< On the 13th of September, I addi^efned a let- 
<< ter to your Lordship, complaining that the Act of Se- 
^< deitmt 17899 was so framed as to screen from punish- 
<f ment or censure members of Court, however much they 
<< may injjire, defraud, or betray their employers. The 
<^ day following, I had the honour to receive an answer 
<^ from your Lordship, contradicting my averments, apd 
<f intijfnating thltt my letter would be laid before the 
«« Court. 

*f In my nesLt communication, I condescended on proof 
^« in support of what I had arerred ; and respecting the 
« Court, I said, < I am glad your Lordship is to submit 
<< this matter to the Court. I have complaints to make 
« against three members of Court, of a most serious na-. 
« ture, and I feel confident the Court will ajBbrd me juft- 
« lice, when the obstacles are removed which prevent the 
<( facts from being brought under the consideration of 
<( tbp Court,««»facts which have beeu not more ruinous tq 



<< mc, thflin they are injurious to the character of the 
<< Court, and the honour of the country.^ 

« The right and the competency of the Court to en- 
<^ quire intp the conduct of its own members is disputed 
<c by no man ; and as I still entertain the same opinion 
<< as expressed in my letter, to your Lordship, above re- 
<< ferrcd to, I respectfully entreat your Lordship to mo^e 
^< this N6te in Court ; and I humUy pray the Court to 
<< ord^n the following gentlemen to appear personally 
<< before the Court on Friday (February 1st) first, viz. 
<< Mr John Shanck More, Mr John Hope^ Mr Thomas 
*< Hamilton Miller, advocates ; Mr James Greig, writer 
<< to the signet^ and Mr Alexander Gifford, agent 

In respect, &c. 

* 

(Signed) JOHN HAY. 

SEVENTH DAY. 
Lord Prerident.—'Yoiu Lordships have here a Note 

m 

from the individual at the bar, requesting the Court to 
produce at this bar certidn members of Court. Now I 
wish you, Mr Hay, to inform the Court, if you are now 
inclined to plead a defence, and if you wish the indi^i- 
duals named to be produced as of selrvice toyour def<^ce. 

Mr Hay. — I have several charges to make against 
these individuals connected with the case before the 
Court ; and before your Lordship can come to a correct 
judgment, you ought to know the causes which have pro- 
duced the effects about which you are to judge.. 

Lord Prmdent.^^Am I to understand, that on these 
men bring produced, you are to retract and plead a de- 
fence? 

Mr jETo^.— I have certain charges to'make against these 
. men, which I will establish if the Court will produce them. 
Their present appearance is necessary to me in tlie line 
of procedure I have adopted 
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L6rd JusUc^CMc.-^ThBi is deujkig the J4iiiviiotidti 
of this Court, ^^i^,"^ exproesed very indigMurtly. 

Mr Hay^My Lo^d Pi^<l^it/ biefore I ^san sa j one 
wot4 dboiit a defence, I must inform yo«^ tiiat tiierQ ai^ 
4it pr^eBt eertata obslades ^idi prevent me from mokin^ 
up my mia4 upon that ppint. It appears to me, that the 
Lord A4i^oeate has bi^gun ai ih.e wrong eni ef hU action. 
In the eorrespondpnee I had with your Lordebtp in Sep- 
lembor li|st, I p(;Med, that I had O^vti^n serious eharges to 
mab^ against indiyidual m^bersof the Court, and I pray- 
4Bd that I migbt be enabled to bring dieiir oonduet before 
the Court. Had the Lord Advocate brought a oewplaint 
against m§ 09 that point, and compelled me ta show cause 
why I had complained, I would have produced such evi* 
dence as would have convinced the Court, that the pre- 
sent ^ipn cpl4d not |be maiiitained. You are proceeding 
upon the effects, but you nave not enquired into the 
causes which produced them. 

Lord President.*^Is the Court to understand that you 
mo now to go on and state a defence^ 

Mr Jlajf,Frf>Mf I^ord, I am stating the obstacles whidi 
|)revent me from' fonning a line of d^bnce, which t eo9- 
iBC&ve to be useful to me. Will the Gcmrt vemove th^se ob- 
stacles? 

Lord Jiiaiice-Clerk.'^^That is not ^nsweving the quee- 
,tion phich iias been put to you, 6ir» 

Lord Meadowbank.-^I understand Mr Hay to say, ^at 
there ase certain obstadjes which prevent him fpom miitking 
4L 4^fiance* It is the duty of the Co\ijFt to remove ibese 
obstacles. 

I/nd JtuUce-fCkf^, with great warmth, said, Mr Hay 
4ias been §sked tttfenty Ume9 ii he. will plead' a defenceon 
the Court bringing to the bar the individuals named in 
the Note, |uid be will Qot answer. He has ^ready de- 
jdined the jurisdiction of the Court, (reading passages from . 
the Note and Minyte.) I say the Court cannot hear him 
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after:micb distiiict declarations that he will make no de- 

Mr Hay. — My Lord President, all that the Lord Jus- 
tice-Clerk has said and read, goes Jbr nothings the learned 
liord ought toJcnoWf that 1 can retract^ and plead at any 
stage of the procedure. 
. Lord PresiderU* — Well, then, do yoii now retract ? 

Mr Hay. — I cannot plead to advantage unless the Courti 
first allow an enquiry into the causes which have produced 
the present complaint ; and as the Court will not do so, 1 
will not plead a defence. Your Lordship knows, that you 
did, a short time ago, on that Bench, solemnly declare 
<< on your honour as a gentleman, and your oath of office 
<<, as a judge,^ that you never did lay down conditions to 
Mr Miller, unknown to me, as to how he should manage 
my cause. 
, Lord Presidenid'^I never did. Sir, I never did. 

Mr Hay.-^My Lord, I ask your pardcA, I did not say 
you didy but I hold a letter from Mr Miller, written by 
his own hand, (holding up the letter in Court,) declaring 
that you. did lay doom conditions to him. 

Lord President,'^! never did any thing of the kind to 
Mr Miller ; t never did, and, what is more, I believe Mr 
Miller never said so. 

Mr Hay.'^l did not say Mr Miller said so, but I say 
he wrote me so, and here is his letter. Now, will you call 
him to the bar, and* I will put this letter in his hand, and 
demand in public Court his reasons for writing me a let- 
ter, the contents o{ which your Lordship so unqualifiedly 
denies. 

Lord Justice'ClerJc.-^Mj Lords, this is quite unbear- 
able. Is the Court to be insulted in this manner by such 
a person ? hold your peacey Sir ; sit dawn^ Sir ! 

Mr Hay. — (Addressing the Lord President,) youi* 
Lordship wrote me, that no counsel at the bar would 
refuse to sign a complaint against another, if I willed 



4S 

the conduct of a counsel enquired into, Now^ my Lord, 
I will name two counsel who both refused to sign my 
complaint agunst Mr Miller. 

Lord Justtce-CterTcj'^BM your peace^ Sir, if jfou say 
one word mofet I iM order you to be tdktnj^c^ tiie bar. 

His Lordship at that time was quite in a irage, he Wftd 
beating the bench with hid fist, and bis fdce was as red as 
a Turkey cock. The Court would n5t produce Mr Mil* 
ler, or any of the other members mentioned in the note. 

COPY Mii^UTB and Inteblocutob in PEtiTiOH.ftnd 
CoxPLAii9T, the Loan Advocate against Johk Hay. 

«< Edinburgh, let Febmattf 18SS. 

<« The said John Hay leiid publicly, and ofiered to 
<< lodge in process, a Note^ requiring that certidn indivi^ 
« duals, meml^rs of the College of Justice, shonld be 
<( ordered to attend at the Bar, to answer to complaints 
<* the said John Hay had to state against their conduct 
^< in that capacity ; whereupon the said John Bay was 
" requii^ied by the Court to state whether it was his desire 
<< that the Lords should hold the said Note as a rettac* 
<^ tion of his declinature of the Court^'s jurisdiction, and 
" a desire to be now heard upon hb defence, or whether 
^< the matter of the said note was foreign to the subject 
" of the present petition and complaint ; to which ques- 
<< tion the said John Ray did not return any distinct or 
•< explicit answer, but finally declared, that he adheired to 
'< his declinature of the Courtis jurisdiction.^ 

Eodem tHe. 

<< The liords considering that the said John Hay has 
<< not explicitly stated, that the Note lodged by him re- 
" lates to the present case, and that he still declines to 
<< enter upon his defence ; and contidering that the eon- 
«< tents of the said Note do not appear to the Court to 
<< bear reference to the present complaint, at the instance 
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f( of bis Maj6sty> Advoipiite, agiunst the isaid John Hfty> 
<< but to contain grounds of complaint whi<^ Mr l^^f 
f ^ «tates hiois^lf to hfive 9gai^st utdividu^ m<dnt]one4 in 
<< the N0t% th^y prohibit the cl^rk froiQ r^^iying or 
f^ vdtijig uppQ tfaa 9110^ ia thiK prooeisu Continue the 
** procMings. (§ij50^) C. Hoy*, /. P» P.'' 

EIGHT DAY. 

Saturday^ id February 1822 

Mr JEtfltgjf^nfrA^ thi9^ matter isnow drawing to a close, I 
iOOnsi^r it but fair to ptate^ that «ince both divisions of 
tiie Court caav&Qfidp J have^ exo^t in some trifling in- 
«taD(sep, been tref^t^ with civilitj by all your Lordships, 
inth one solitary eacoeptippy aad ^t is the I«ord Justice- 
Clerk. During the whole procedure, and, in particular, 
yteteiK^y, he has Aofm W iDcUnaiioa to brow-beat ; and 
(bis in);erniptioi)8, and (the manner in which he has acted, 
^nded to driT^ both idea3 and words out of my head, and 
xpnemented m^ frpm treating this Court with that respect, 
and aelbuijg wi^h that composure I would otherwise have 

Lord Prmdentfr-^l am not aware of any improper in- 
termption by the Lord Justice-Clerk. 

Mr fli)^.— ' Jh»t is your opinion, my Lord, I have al- 
ready stated mine. My Lord, in looking over the minute 
and interlocutor of yesterday, a copy of which has been 
served, upon me, it does jiot appear to st^te the fact* I 
mentioned, as plainly as I could speak it, that the Note 
was not foreign to the subject before the Court ; that in 
my correspondence referred to in the Note, I say, ** I am 
^« glad the Court is to take up the matter, and allow 
<< an enquiry ; and that correspondence forms part of 
^« the present action.^ I also stated, that by granting the 
prayer of the Note, you would then have before you the 
causes which produced the .consequences upon which you 
are now judging. How, then, cau it be said, that the 



44 



Note is unconnected mihy or foreign to the prooeedingi 
before the Court ? 

Lord Prmdent.'^'HaYe you any thing to state in your 
defence, or do you yet wish to enter upon a defence ? 

This was a Strang question from his Lordship, he spoke 
as if the cause had still been open, while in fact it waQ al- 
ready decided. The Judges having delivered their opinions 
and votes before coming into Court, and the interlocutor 
wjrittien out^ sentencing me to four months imprisonment. 
Contrary to the established practice of administering 9ri« 
tish justice, and in direct opposition to a positive Act of 
Parliament, made since the Revolution, this cause was de^ 
cided in a private room, with shut doors. Lord President 
Hope came into Court that morning with an ioterloeutor 
in his pocket, pf which the following is a copy :«— 

f < Edinburgh^ Std Pebruaiy 18S3. 

^* The Lords having resumed consideration of, and 
*^ advised the petition and complaint, at the instance of 
*' his Majc8ty''s Advocate, against John Hay, with the 
^^ proof and whole procedure, they find the said com-i 
".plaint relevant and proven, with the exceptipn^f num. 
** bers ten and twelve of the appendix, the former being 
f ^ a letter i^ddr^ssed to the Lord Advocate, and the latt^ 
" a letter addressed to Adam Rolland, Esq. Crown Agent ; 
" and having also resumed consideration of the minute 
" dated S4th January 18S3, given in, and read in open 
" Court by the said John Hay, and the' interlocutor 
V< thereon, they farther find the same to be in contempt 
of the dignity and authority of the Court, and an ag- 
gravation of the offence charged iq the said petition and 
<< complaint; and, ufok the whole matter, decern 
" and ordain, the said John |Iay to be imprisoned in 
^( the tolbooth of Canongate of Edinburgh, for the space 
f < of four kalendar months from this date, and thereafter, 
f' until he find security, under a penalty of £300 ster- 
f< ling, acted in the books of this Court, for his good b^- 
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<^ haviour towards tbis.Ccn^t, and the Judges thcaieof, 
**f for the period of five years from the date of thesecu* 
' f< rity ; and grant warrant to the nia^strates of Canon- 
<< gate, an4 keepers of their tolbopth, to receife and de« 
<^ tmn him acoordbgly ; and af^int this interlocutor to 
^ be entered in the general Sederuht-bod(4 

(Signed) « G Hobb, L P. D.'^ 

The judgment of the CSoart was no sooner read, than 
Lord President Hope ordered me to be taken instantly 
from the bar to the jml. He had previously dtelitered a 
qieedi, a copy of whiieh he wa& pleaded to transmit td me 
in jail, wh|ch the reader wSl find in subsequent pagei^ 
akog^ with certain convspondence with which I was ho- 
noured from the same indMdual* 

After passing many tedious days and kmely.ni^ts in a 
miserable apartment in the Cwiongate jail, the pieriod of 
confinement drew to a close, and on the SOth.of May, I 
transmitted the following' petition to the Courts 

r . • • . • . - 

• ( 

Unto the Right Honourable the Lords of Council and 
Session, the Petition of John Hay, presently a Pri* 
soner in the Jail pf Cauongate ; 

Humbly sheweth, 

That after the petitioner had, by your Lordships orders, 
attended eight days in Court, your Lordships were pleased 
to pronounce septence against the petitioner. (See page 
44-45.) 

The petitioner has had the misfortune to be pursuer in 
an action against a Court factor, who has jdundered a mi« 
nor family of their property by falsehood, f baud, ai^d 
WILFUL imposition, which the petitioner has repeatedly 
offered to prove at your Bar. The action has been before 
your Lordships for twelve years. It is still pending before 
(uord Succoth ; and, out of the procedure \n that actioyp. 
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(he Lord^dvocate has dioughi pi^r (o fcame a oba^ 



Svide ihe date of your seBtettce, the ^aetitiaMr ban been 
tJoBcljcoiifiaedin tjiie jaflof GaDongBtc, without the bene- 
fit of irah air, er any open court to mlk m» by i^Uch he 
has snflered greatly m fab healUi^ The tena of four 
n&'oiitha eipbm hi a few dayf ( and ^ben completed, the 
petitioner humbly and respectfully entreats your Lordships 
Isfihanilc him froan this dotafabk'pl^ of miQneiiltot, 
and nlbw him to 1)c restored to the amifi of his youngaod 
^aprofttcted family* 

The petitimer hments, that undier the particubr dr- 
MfDataacm imd mamiec of procedure in the proseca^on 
«iid titiience which w«s inflided upon him, he eaamot 
find bail. This depends on ihe opinioo and will pf otheiis 
et«r wtnim he has no oootnid. The pelttiooer^s friiends 
fefase ^ interfere in this matt^, for the fdtioyfing rea- 
k(m^>^l^ff9it They lay that the petitipiMf waa pposacMed 
by the Loid Afhrocate in the same of h'^ Majcaty, andjQr 
thepMic nderisi, and charged with crimei and ther^oro 
1» ought H) hyilTQ bpeil taciad by ^ jury, orthe tiW abwh 
dopedt 

Secondlfff That it stands on repord that your Lordships 
were the complainers ; *rhat you first furnished the.King^s 
Advocate with materials to constitute his action, and then 
sat party, jury, and judges in the Caus^ on the accused. 

TMrdfyf That the I^drd Adrooate^s compiahit aod ap- 
^pendi^ quoted wntings of the petitioner to diferent iadi- 
^idiiais at difierent periods ^m various poiais, lexiepdiqg 
to n^rly one hundred pages of print ; and provipg thefc 
fo ha? e bew wirittai by the |>eliitidaer, was 4^ proving 
Ifaaftwliich had a«* been vteniod;; hot ii ^was not establish- 
%ng crime or 'ijfmaf 

mmMl^ The petitbner^s friends say, that, in 4;he sea- 
tence *proooa«c6d, dxere is no specific passage or passi^fes 
GondeiBoeQded upon. On the cootrary^ he is, by yoar 
liOrdsb^ condpiaiird *^vfoi^ xim wqoue KATTfta/* which 
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kfifAiM thti^ the petiUoMir u ooodtemcd << on the whdk 
ttHtit^^ ^ntflSMd in Che tne ihinidrefi pages of piilrt^ 

Fli^Mly, They iay, thalt j£ the wibfe maUar kk the fKflU 
tionar^a writings relative to his cause, as quoted by tbt 
Iioid Advoeat% ^criminalf or a fareadi of ^^gooihelui^ 
tismr^ that tbii petitioaer muU fir$t pUdge hims^f io 
abandon his civil righU^ and on no account urbatever tn 
/UHir0.campUin oS. factor^ ogwUj or counsel, otherwise they 
cannot with salety become his security, if the << wliakma^ 
ier^ contained in the pietitioner^B wtititigs be qfim/ios and 
crimindL 

SiMihfy, The petitiotief*s friends iQinefit that ydiir hard^ 
ships .declined defivering ypiir opinions in^vidtuUly in 
^^n Cotirt, . otherwise the petitioner inight hav^ from 
these opuiions, been able to discover the olfemsive para- 
graphs, and in future he would have been able to avoid 
them in his pleadings. This is the more to be regretted^ 
as piurt of tbe procedpi^e against the accused was cattied 
on in his a&^oic^, but in the presence of the/ntASc jpfiosf* 
mthtf mb6 a^lttied j0mT,pHvsits'me€iitigSj Basd &om Am 
HcoDittpHSied yvnir L«dsbips ity» Court _ ; 

These ate soiae of the reasons which the ^titioMr^s 
friends and relations have assign^ to Ufn for declining to 
interfere in what they term <* an unjprecedmied case^ 
They say, th^ had the petttiolier been tried and found 
guilty by a jury who were not the oomplaiiiers and. paily^ 
they wo^d have been bail for faim -; because, in dicir epi« 
nion, the proeeedinga -v^otdd bave been l^d nni Uu jm- 
Uneejustf and be would not have been oondeimied ^vptm 
** ihie uhde matter,^ but on some distinct passages in his 
writings, and such expresnons could in faUxte hove been 
carefully and auccesdlifly av<nded« 

The petitioner humbly and reBpectftdly implortB yonr 
IxNrdships not to extend the period of his confinement be- 
yond the term <j{ four mondis, otherwise liis butdness will 
le destroyed, and his family ruined^^he actton^or actions 
in Court will be lost, from your Lordships haviiig declin- 



ed to ap|K>iiit i^nt aQd^coaniel toattimd his interest Atr* 
inghis coMFiNBi4[E2n'<*-*iiiid, at no .dUstaiit perioii}, the 
dose confiaement in this jail will most aaisuredly.tenainate 
his existence. 

May it therefore please yollr Itorddiips to gratit war« 
rant to liberate the petitioner from this jail^ and 
your pedtioner will ever pray. 

JOHN HAV. 

' On this petition being presented, the following interlou 
cutor was pronounced :— 

JBdinburgh, 2SJ May 18^2. * 
« The Lords haying considered this petition, appoint 
" the same to be intimated to his Majesty^s Advocate, 
<< and allow his Lordship to give in answers to this peti- 
<< tion, within eight days from this date, if he shall see 
<f cause. (Signed) C, Hope, /. P. D." 
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ANSWERS'for &b William^ Ra«, of St Catliariiie% 
Baronet, bis Majeftty^s Advocate, • to the Petitieii of 
• John Hay, presently a Prisoner in tbe Jail' of Canon- 
gate.— 1«^ June 18^2. 

; 

On the Sd of Febji^uary last, the petitioner was convict^ 
^ed before your Lordships of certain offences, consisting in 
his having wickedly defamed, calumniated, and libelled 
several of the Judges of this Supreme Court, and the ad- 
ministration of justice, in relation to the proceedings of 
. the Court in <:ertain depending actions, to which the peti- 
tioner was a party, and of contempt of Court. Your 
Lordships had the power .to take cognizance of these of- 
fencesy and to inflict punishment on the committers of 
them. 

You. pronounced a sentence awarding against the peti- 
tioner a punishment jiot more than adequate to the of- 
fences he had committed, 



i^mi,i^ig„^^^^^g^,gii 
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nomwaic^KPthe Iwougjhi uadfr vmmfK or thai tnjr Mftt* 
scat M i^k ptnrl dm baar» the flffitfll of jCdUiii^g j»itr 14I94< 
diipft to fifmtt A|iy part of tbaA m«I«M&» of of ^^t punbtH 
aunt awairfad by it 

The scBtfDoe, nthloh bora dat^ die Sd lebfUaajF ImU 
<< ordained the said John Hay to ba imfwiannfd in Ab 
*f tolhoofeh ai Qanoagafee ot Bdinhnrgb ibc l4|e tqpaoe of 
<^ fiwr iudendas nontha firom tbia data> and tbacaAotf 
*f until ha ft&d security uodor tbe jpeniJty si JMOId ^filing 
M feted m the boobs joi AU Eom^ Sot Ha good b(^ayi||EMia 
^ to^awdi thia Gouat at^ die Judges iitaQeof» for tbe peviod 
tf of £v6 yaara.^ ^lie period s£ fii||r kalendaa Qunti^a 
tfpeeifled in the aenteoci^ ia now nearly ezpifcd* The pe^ 
titioner has preferred die present afjpliaa^on fop t}ie pu9* 
pose of d^itatping ilia Kbemtion wi(hfiiit being ob)iged to 
find tbe seeurily re({i|ired in tjhe sentence, s. e* ha prpyi 
your- I^oaddiips lo nmttl tiiat pant of thaseptena^iibiigiiig 
bim 4o fiad seofirity for Ua good beibavioiir towarda the 
CSoHrt aiKl tba Judges Amseot fiir a Hmited peraid. 

Sttpposiag it to be i» die pQwar, nod 4d be the iacKaar 
tioa of youff Lqrdsbips to grant this indulgmie^ provided 
$>iffieieBt feason is assigned for it, adil t^ petitioner has 
asrfgned no suBcient reason^ 

He sfys, indeed, ihat no person iiri|l?beoome seeui}ty fbr 
his good behariour; but i|F4fais be aeosideffed a auPcieat 
reason for vemittiogtfaat^pait^lfae sentencoi naddin<|n«BJt 
will in future find s^c^rity for his ^ood behaviour. The 
petitioner has stated many reasons which he alleges his 
frie^^sbaF^^igP^ f^^ oot becoming security for his 
good behaviour ; but the respondent must be permitted to 
doubt whether ^e irga reason is to be found among them« 
And if ike petitioner's iiiends egte . laelty aatuatod jby 4he 
ahsnird and. e&teay^igsiiLt ^xoaaidfiintiflns aet fiortb in tlya^peu 
tilian, tbe aaapoodesU; can onlgr mgafit that : the piilityiar 
should be so Aiuifiirtiiwta.a8/taJiayaJtt6fa|de|i^ ^flanii^ 
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Mid this much, the respondent declines entering into any 
discussion as to the merits of the objections allied to have 
been stated by the petitioner's friends to becoming securi- 
ty for his good behaviour — ^it is in their option to become 
security or not ; and if they have any scruples, it is the 
business of the petitioner, and not of the respondent^ to 
remove those scruples. ' 

The obligation to iSnd security for future good behaviour, 
is neither novel nor of rare occurrence in sentences pronoon^ 
ced against persons guilty of offences. It ferms a very 
proper part of the sentence in the present case, as a pu« 
nishment for the past, and more especially as a giuffantee 
against future transgressions. The general ten<»r of the 
petition is very far from indicating that such a guarantee 
was superfluous, or is now unnecessary. 

The petitioner states, that his health is impaired by the 
imprisonment he has already undergone, and that a con« 
tinuance of imprisonment would terminate his existence. 
If this statement shall be substantiated by the testimony 
of medical men, your Lordships wiU no doubt give relief, 
probably by liberating the petitioner in the mean time, on 
his finding security that he will return to prison when his 
health is restored, unless he has before then found security 
for his good behaviour in terms of the sentence of 2d Fe« 
bruary last ; but any measure of this kind must proceed, 
not upon the statement of the petitioner, but on the au« 
rthenticated report and evidence of medical men. 

In respect whereof, &c 

DUN. M'NEILL. 

« Edinburgh, 4ith June 182S. 
' << The Lords allow the petitioner John Hay to give in 
*^ replies to the answers for his Majesty^s Advocate, guam 
^* primum; and appoint this deliverance to be intimated 
^ to Mr Hay by a macer of Court, in common form. 

<« C. Hope, LP, D." 
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REPLIES for Johk Hay^ presently a Prisoner in the 
Canongate Tolbooth, to the Answers for his Majesty^s 
Advocate. 

. In obedience to the above interiocutor^ and in order to 
answer his Majesty'^s Advocate, and to satisfy your Lord- 
ships that the petitioner ought to obtain liberation, he is 
now under the necesnty of stating facts and circumstances 
no less, unpleasant to your Lordships, than painful to the 
.parties implicated, but which, .with the petitioner, is not 
now a mattes of choice, but of absolute necessity, and a 
positive duty he owes to his own character, now so deeply 
implicated. 

. The. petitioner has had the misfortune to be plundered, 
cheated, and defrauded, out of considerable property by 
one of your Lordships'* Court factors, a person of the 
naihe of William Scott, who petitioned the Court in 1798, 
.to iappoint and eonfirm him in the possession of an estate 
belonging to a family of minors. Your Lordships were 
pleased to appoint and confirm the said William Scott in 
po^esnon of the said property, under the authority of a 
law made by the Lords of Council and Session, in direct 
opposition to the conditions contained in the statute of 
Parliament 1672 ; which statute was made expressly for 
the security and protection of the property of the father- 
less, and more particularly to prevent them from being 
injured by their awn factors, when entering upon their 
trust, and during the infancy of the minors. The result 
of the Courtis legislating and appointing this factor to 
carry off that property under the authority of your law, 
is, that the minor family have lost their estate to the ex- 
tent of ^10,000 sterling, every shilling of which they 
would most assuredly have been in possession of, if th^ 
Court had not made a law containing regulations directly 
oppoate to those in the statute of Parliament. 

But this is not all, nor perhaps the worst part of th^ 
.petitioner's complaint. He has^ petitioned your Lordships 



for TwxtvB long jreari^ praying tfaat you wiU eempMsl tfak 
&ctor to restore to tne proper owners the jproperty he has 
iltegallj detained. It is now fourteen years since the 
youngest of the family became of age ; but such has been 
the prcmeAAe in tiito Gate, that tlie, ^tilioQer ciiii obtein 
do rdief Hb has Reived agmai fiiia Blad WiUijtaii Softt 
fitlscliood upod fahiehdod^ gt^s fntorai ftaud tlp4a fiwidi 
mid wUfiil imfknitidn practised uposi the mMOr fikmtly^ of 
Ibe mdst diagrscefbl deisirfpcidn; Ali this imA been plr<nr<* 
rd*; and nQ this the petitibniadr agdn pobficiy j^edgcs 
hitnself to prove lat yotn: Ji,(drdU)ipt faar^ any day ycKt 
{Jordtfiips ptei^e to iqijaoint* Yet in the filce <elr lit this^ 
Mr John More, and Mr John Hope, both couwri pn»> 
ttsi^g at ^ur bai^ and bbtb <f tbein tkeii in tile em|ilby^ 
«^nt of the p^tieA^i did-, in a wxittbp opiAidn adtise hifcn 
Uigive t^ the i^aiise 9A liQp^s, %t^ in Iheir o|iniaH| 

909M 9»ei'^on 4kid aooeutU'he ive^^tptixfei Igftmrntmoni, 
Ant yout liordsh^ Vere |iot % die *^f»^Hc€^ «f jpvin^ 
miaors the benefit of the condkioas icenttii^ €vm (m ffofur 
0mH bnOi &r Act ef Sederpnl 1730^ itoider w)uch law .yo^ 
coofcmed the saad Wilfiam Sec^t ia polsesbion of the aaid 
^tate. Aad fuilberi the peti^diter ^as been rUSoiifed^ 

UcttdjftmMifgt mnd^firjbult iMrMb Mnmwrltd in*aJiUhjf m^d 
deies^MejBil-cr'duf^gea^f {q€ the manner ia wIhc^i hehab 
€X»hplakied to Meoftber^ ai ParlittPEfent 4md dtbeifs of fh^ 
Wf^ngs-fafe has^ufferedw 

BeSfiffe pfoo^ediag -furtb^^ it is hUt Mr to he^ in vi^w 
the reasons whioh AelAXtd Pl^esident etaled to hhe petis 
tieoea,' or ralher to 4he public^ wbiehf -he said^ induced 
the CduH ^o^ame the Act of S<^deru9t ITSfl^ tow so 
flfacli cdBBpUfied of 1^ ibe petition^ >Itis Lcardahtp'a 
fleadliigs *(^ efeousatieas >gmi8t the |)etttiwer w«re del|^ 
vered in Coart^th^dtty on which ydu^onsi^ed thepeti'^ 
4iMte to tills ^M. 1 hat Speech eomttKnoes with the |b)« 
loyMg eXpreeridfis : « I twa afrid, Sir, that yxm^teAs^ 
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^ twAjgingiibikywiU lie afliUU uto^yot^ hut Jdt 
<« i^ audience here^ and through ihem^ JbrihspjMio at 
^ t»g9f it IS pjrdpcir to exfUaln the Mtui^e tft tbi^ offdnce 
^ ^xMi^ ^u hSM btmj^nd guiUi^^ That the liord 
FMkietit ^dj in ^a Ourt, «is^ tbe «3t{)i:«8igion» M th^ 
p&titicmer h^ aud tMl quote them, catiiiot bd disputed', 
beCMiie hi6 Lordship ^irai pleb^d to ^mmsmit to l)ie petu 
tidnier^ in this }ail, M» kmii ^pe^h, wrUiOi out ^ Ai^ oz^ 
4h9^, icftd ttdm thiit it)0ech so trntlen out^ the petitkmeir 
^dhfedl wi^ 4iiotei « N<tiw, Sb*, {No» 1.) in regAcd to yoUt 
^ Wil^'i^ &ttlily) how stati4ft the f^bct f Yokr wife's iktheb 
2c (fied, lessivHi^ a Ikitiily of infant <childrett. He tt^ttied 
^ too tdtoTB ia hk 1\riU, Is ^m Coxat to be Uatae^ fot> 

^ In 'li^fa stt^^ot j I ^y, <^fo. ^.) of total bdpless. 
^< iiess^ y^tit Wilb^i iDothet, with the express consent 6F 
^' fidme of her chiMt^^^ nearest relattons^ aj^Iied to this 
« Court to appoint a factor loco it^oris to them. Accord* 
^ higly "Ae 'OotlH ^d appoint sudh ^ factor. And whom 
^ did th^' appoint P A person of their own choosing ? 
4^ ^ ; they toac^d, Its they always do^ if fto otgection is 
•^ i^t^d iigkiiist hii9i,^-^they ntemed> I say, the yery f^^ 
^^ sbta r^otnmeoded %y you): tocyther^n Jaw abd the -aiher 
'^ r^kttidns, and who ii thus described in the petkion, (t 
«« read the very wonte of it,) ^ one •* inx ^bom we have 
*« p^vMar ^cmfidence.^ 

♦< And thi6 riiaa, Bit, (Na. 8.) yw have Imen so absurd 
^ as eohsto^ty to describe as k creature and favourifte of 
^ the <3ouM, and ko charge the Court wiHh haying seized 
*<f »oft yofttr WiR's forttinej by meatas of a creature of thdlr 
'** oM^, cbntra^y to Uwv 

<< This factor was, of course, (Nd. 4.) tb govern hifttfletT, 

^ ndt by the Ac!t\$f J'Miatn^t 1€7X, whidh iipplies only 

^ to «i]«i0»&, {]^(^1^ fijo oalted) 4>ut by the Act of Sede- 

^ rtfftt ttSO. A«d so your wife'-^ tekftions, md their ad- 

, « tlliei*, ttiu^t h^ve kn^^wib when tfcey applied for hfe 
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** appointment^ and therefore can hare no reason to com- 
<' plain of that act, with a view to which their appUGlitio& 
" to the Court was made. 

" The Act of Parliament 1672, . is, (No; 6.) in many 

*< respects, an excellent a6t, and was passed by our Parlia- 

^< ment with, the most benevolent views. But, iin^r* 

<^ tunatelj, the regulations of it are so strict, and the 

«< penalties so severe, .tbftt the act tended to di&t%t Uself, 

« by deterring people (especially those who tiould not af« 

f^ ford the advice of touosel and agent?,, to d^r^t them 

^^ through the differeQt for.ms required by it), from ac- 

*< cepting of the office of tutor. The conSequmce waa^ 

<< that many children were left without any guardians at 

>< all, an^ their relations were under the. necessity of ap. 

<< plying to this Court to appoint factors loco ttitofia. 

/< The Court soou found it necessary to lay down certain 

•« rules fpr .their guidance, and with that view framed the 

^* Act of Sederunt 17S0, which contains vpy wise and 

t, 

}^ salutary regulations. 

" ButySiVf (No. 6.) it must be dbxnqus to every one^ 
M {hat had, the Courf made their regfJations tfte same^ or 
** as strict and severe as t/iose of the Att of Parliameni 
.^< 1672y ihe consequence t^fould have been also similar^ 
.*^ that few persons would have consented to act as factors 
^ under it, a^^ thou^sands of orphans x^ould have beenle^ 
♦« totally unprotected.^ — Further on-^ 

" And, Sir, (No. 7.) I may here mention, (what 
*^ ought not a little to stagger you in your opinion of. this 
^< Act of Sederunt 1780,) that while thousands of child.- 
<< ren and their relations have had factors appointed ud^ 
.^^^ der it,, and derived incalculable benefit from it, you are 
<< tlie first person wJio lias called in question either ihe U^ 
♦« gality or the xeisdom qfitJ^ 

In calling the attention of your Lordships to these pa- 
ragraphs, let it be remembered, that the charges against 
the petitioner were stated for the << information of the 
f' a^dience,^ and through th^m to the " public at large** 
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Now, if the. <^ public at large,^ have a right to witness 
the petitioner brought tp the bar, and hear him accused 
of crimes and oiFeHces for theik iNfo&M^tiOK, it follows, 
«f course, that the same public have also a right to bear 
the petitiouer make a defence-i-cMI' explain what may ap- 
pear, unreasonable in. his conduct ; and as jour Lordships 
expressly refused to. allow the public to hear a reply, tlie 
petitioner humbly submits^ that he has a legal and c6q« 
stitutibnal right to place on record the present pleading, 
that the inune publicity may be .^ven to his defence,' 
which yoiir Lordship9 deemed necessary to give to the 
charges you condescended uj>on i^inst him* 

• The petitioner has numbered the paragraphs quoted, 
in order ihsl he may the more distinctly make a ireply to 
each ; and in so doing be ^nds it absolutely necessary to 
begin at the last paragraph, and take them backwards. 

• No. 7. If the petitioner is conscious in his own breast 
that he is correct in his positions, and if his frieiids are of 
the same opinion, there is iiothing to *< stagger^ him in 
being the first who. has boldly cbmpljuned of an abuse un- 
der which he has so severely suffered. No abuse could 
ever be complained of, inquired into, or corrected, if no 
man took the lead* 

Nos. 6 and 5, require to be tarked in conjunction ; they 
are both fbunded upon the hypothesis, that the statute c^ 
Parliament 167S is defective, by being too severe on fac- 
tors'—that minors suffered from this— that Judges have a 
right to legislate and msike laws when they disapprove of 
Acts of Farliament-^that in this instance they mended 
the constitution, and made an excellent law, under which 
the property of minors was in future to be intromitted 
. with— a law which contains << very wise and salutary re« 
^* gulations'^— -and without this law << thousands . of or- 
** pbans would have been left totally unprotected."^ 
. The petitions respectfully entreats your Lordships to 
<keep in view thie constructbn of the British constitution, 
the object o£ a Tarliameiit,; and the duty of Judges. It 



btiifi pride Md th# lio«K <>f B^Pfc tl)M t^yiMn ^J9^ 

1MB MAP9C w YVJDajM but liy (h^ i^wA riqprM0pt«tMr«9 te 
FttrliwnenU It it tb« BritiA Piifli«|iifn( whWb.Jhti » 
ccmstUutiaoal r^bt Iq mftke Invs^ or maofd tbM9 wbwh 
•ee miide; Md your Lpt^Uf^^ duty |s^ <(» ^ii^ ffM. to 
laws^mtio fnake (hfrnt But it 9mm% th«t b«d tbiei Cwrl 
not legidated in 1780» itnd nepd^ tb« A^ oi V9f]mmi^ 
l&Jik ^* thiniM»4s 0it qfflkB^s would bi^ye besn M4 tQtf% 
<f UBprotept^d.'^ Tb#. piititioH^r AUbmits, if jit lA n^ n 
lihel on th^ Brilidi P«pliiOif»t tQ nver^ tiiiit. bad ihM 
Judges of the Court ^ SfWMOD not do»e m illegal eot 'm 
nSO» tho ininofs of Seotlmd mo^jbd biive to tUbi d^q^ been 
*f ua{>rotected.'^ Sueely it viU iMft be oontewkd, tbut o 
BrijttA FArlioment did utot oxi^t in 178(1^ ^ that tbaf f jun, 
liament refaaed to eMrciio.its tws^vom^ But Jl^yiqg tbo 
iUegality of your law out of yiewv tbe peUtioper. wjU .be 
g^ to know what pipteotipo oifiorf ci^ 4w9fi oodiHr 
tbat act, ifU is true that youm^er^nforee ibe €c]|idiiit<»)«^ 
nor inflict the penaUieSi ^ l^mwiHtr impwper ]fPtfjt.£|9tari 
*f conduct theioselv^*'' If t}m n^tk^ fmi, jour ^w b^ 
ao check vbatever upon faitors. lyiiaim wpuldi io M ^ 
as regards Court factors, derive the same prQttPtjbQA» wer# 
your Juorddnps to appoint and fonfimoR yoor &etorain jhe 
ppsaesaion of tbeir eeWea, cofffyrmMs to thfi irvlm$ regur 
fa&maf and /ooniitkms^ (tf^ ^nsrmlatmg Vbrmy^ 

In the paragraph Na 4 ^ the public At Urg^t'^.are jlnr 
formed, ibal the ftctor waa not to 0Mrem himself << by 
ft the Act of Pariinnient 16TS» but by ti)e Act of SMb- 
f < ximt ITflO."" If . tUs ia not cuttiog doiir;i the atatttte by 
a lair .made by dbe J(u4gea» the petiiMiner idoea I90t know 
the meaning lof audi a term* 

" Nos. 8, %^ and 1, lequkeJto he tal;en jtogediar. The 
father of die infanta died irithout nuking a aettknent; 
The Lorda of Council and Scaaion areonoatnaauoedlv not 

■ — - ^ , ^ 

M 4o blame for that,^ nor havo tbey ovarjbeen, fay «the pa^ 
titioner^ blamed on thatpoint ;. but the petitioner faiuB, and 
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hatttf «UhA» Ikon for ubflgt^ifiig tbitt ikfif M a tigbi 
maiamgi TMttbe petHioiMr iHiqu<lH4f!$l)y 4m^ widr 

uneonstitutional, every appcnntoient uQ^fr- i|; if^ iUegi^t 
7?lMifiMst,'tlifatthe ralstioiKi ftwl mo^r ^ t^ 194^0^ did 
fwliftbD^ may oataUirii thai tv<» daimtrjr g9fftii||iWP ^4 
tl^e ittolfaiBr of & vitnor laoiiilj flid;^ fm^ igpor^^^^ aq^ 
tader;oi»i^«»fa m<»9A9r «/!^lAr €fmr4 q/fSmmr pfititWft 
«lif» Ooifrt to do th9l; wkioh wad Uftp«|^e«?^ fiiut sMcJt» mi 
ionqoanl loUlake oo tbeir fmti^ nm^ W^9 ^K ^ W^/igi^^ 
ko trrbogjbi fotirard in joa^l^^qi 9f %^ ^9^ ^ do ta 
dik miiuirf ao ^ktgul action. 'I^ prc)p^Tt]r In^gf 4 ^ 
the minors and not to their relati^iMb m4. yfi^ J^^v^^^ 
^feH*e pim^Avn the Boach lo gite ^«et M: kl^ir^v nq^ to 
wMm (Mi, nor isut c^heb lawQ alffdidj)^ mwl^^ Th?^ pfltir 
fiuHodgoid intentiod or th^ part of tb^Cip^rt 4pf!f^;nft( 
^e«o«o'tii;e Iiegal oti^eeii^to.tbt Aol of: ^wliiriifft Jl'^f:: 
• Bot ik; it be ^fxpoaM, tha£ tim fW^siA g^.iptfff^ 
tidki OB Ae' pazt. of the Qowetp and tfce. «^c^ljii9^ <9f |;);|9 
f^riiitialM floes remova the: legal tk^jec^iU kom 4fm '^Mv^ 
pea thai the minor finely oanuol reomi^ ibek {nrppfr^jj 
or farfaig^ libeir ome to a tawioatioo f BimA}fr%\m^ r^tr 
taoiia are not to be fabnied ibr that. Kitr m Ufi^ tha$ t|I^ 
£ri9tqr has^ to fass hm^livk pnfaii^ Courts at yopr b^r^ b|f^i| 
«baffged bjr kahi^ ommfA m%h afits of ^< g?pa^ i^ond 
.^ fraAtd^"^ aad iliie facta oftred tQ.b^ prpir^ ioi^ t|)6 ^got^ 
auca^ the t daliim of the moprt ^ijl s^>(^ Va bl^e^ for 
tb^ ? if it is t^ie 9pm^ of rtie. bar imi gf^^^ in^d of Mr 
Jianaapd Mr Ifiqie, in |iartioa)ar, tfm the petitiiD^Hsir wiU 
(dul^ia OO teireas, howMiT^ ipftp^foper tl^ /co^dliQt pf the 
mid WiUlam Seolt baa been, because youv LpKdsbipi» .av« 
notia the f^firaoiis^ of ^viog miilcqra tba bm?Sl^ ^od 
pml^opft evmqfjfomar ospn Aoiqf&eder^mt 11^ ; .4Ui:ely 
naillier. tbe cektkiaa oF the n^iinarj, skor tbe pe^tli^ieipr bim^ 
aal4 ean jisatly he blamed ibr that. Npir, if aU tbk it 

. H.. . > 
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tfue/lhe petitioner tubmiKs if he ift.not jiiftiAdble in4e* 
scribing this factor a^ favourite^ the Coitft, flod'ooe mbo 
IB above the reach of the law, in the same ffopCKfimn^m 
iSbe petitioner haB-vnfin^iwmtefy found himadf placed li»« 
bw its protection. 

The petifaoner has^ acocHdit^to his hanriile .ahifilies, 
repelled some of the charges IxNrd Preeideiit Hope etated 
in Court, ** for the information of the pidbUo et.lai^;^ 
«nd considering what has been said of the prgnXmd -and 
infiduaUd state of the peddoner*s mind, it will not perbapr 
surprise your Lordships if Ae petitioner should now pre- 
sume to attack your Act of Sederqpt on its owi^ allc^ged 
merits, and defend the Statute of Parliament against the 
alleged imperfections in it. 

' ThepreamUe of the Act of PatMament made in 16TS, 
which the petitioner dmll jurt now quote, describes, with 
an accuracy almost prophetic, the whok evik.the mmocs 
in Scotland are just now suffering hyjuOdfU. J^p^laliim \ 
and every section of that^statute. demonstrates, the ooUec- 
tive wisdom, the sound judgment, «id parental care of the 
Prince and of his Parliament^ in fenoing and pvoteeting 
the property of these young and tender members* of <be 
state, whose welfare and protection is always near 9nd defx 
to every person who is blessed with manly feeling and an 
honest heart. << Our Sovereign Lord, conadering the 
'<' great prejudice and inconvenience befalfing to pupils 
« and others who cannot preside for or defend themselves, 
<< that their tutors or curators having immediate aociess to 
« their charter-chests, writs, evidents, and securities, of 
^ Xbffa lands, sums dt money, and others belonging to them 
<< which they may embesaJ&y stqaprus, or hj.coliumongi!9e 
<< ftp to iheir debiarSy or oth^ persons intarested, . wUh^iti 
«< JuiHficaiion, or otherwise Juwing got. eaii^Ktum ; tbeie 
*< is no means by which a charge can be made up.against 
<< die said tutors or curators, but themsdves, who, when 
«< they are brought to.aecount, make vp both ffuir (mm 
<< charge and dieeharge. 'Bot remede whereof, his Ma* 
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^ wdkmraiid (kdares,^ Sec. « 

1j^,. A eorrect mrMtory of the minor's property i» di< 
mted to be iMde up hy tbe factor and two of the neuest 
rebtiomi of the ebUdmi, on the father and moth^r^s side^ 
Ibv^ dti{rficates of . the sime are to be made out and sub* 
iumkmi bjr thui, eaish r^tbn to netaw a oopj, and the 
tbird'ooi^ to be lodged with the clerk of Ckmrt, and aU 
Isannterngn^ hj him^ for the purpose^ m the aqt« dedaceii^ 
^< nlial tbey my not be altered therealter.^ 

Hd,' When. any dt^mtion takes place respecting thees^ 
Uta^ by Jurtfiec discovery of debts or funds realized^ eiks 
are to.be made to the iavantorksy - wd the s^me subscribe 
e^asiaforesaid. 

Sdf No- debtor to the estate can be eompeiled to make 
ptfj^ment to»lfae :fact(Afr, till he pfodueesan inventory -99 
^kfteefibe^ySMl shows that the xiakm is cantained in the 
iiri>«iitidrfvflind that the debt, when reooveredy 9h#(I'«t'^ 
as"^ debt qgahiflt faim Jbr belMof of the nsN^^ 
' 4A; If any faeto^ fidl tomake stidi inv^Hori^iuid:^!^ 
as'direeted in the act, be shailbe Mable both for << iatro- 
missioi^aiid^ omisinoitt^^ and shall have no aUawance or 
defalcation of the charges and expenses liud out by hiiii 
in^the a^ms of the said pupils^ in respect, that ashe hi^ 
ikyed to state 'to> the credit irf the minors ^mnB actuary 
reeetved, he lAtallnot bepennilted to staAe to their debit, 
sums be mayv have aetiially disbursed, and sbnU be re- 
moveable ftom Us oiioe as a suppeeted intrgnutler* 

Now, nnfotmnatdy for the minors in Soetlend^ they aige 
by &e Act of Sedernnt 17419, tat«Uy deprived of the 
wMe proteclion 'Wisely- prt>vided for them by* this valu* 
able Act of Peiiuuneilt, eiid wluob their dcffooelefls con. 
iKtion so imperiously rehires. The Lords of Council 
and Session have been jrfeased to mid^ a law^ and i^nd^r 
the authcmty of^hat rule c^ Court, the whole properjby of 
the minor is intfomitted wi|b ai^L carried off by (he factor, 
uiMer;the saiiotlori of the Court of SMiiop. 






TMib^^ fll^tHKl$ve « Act ii( Sixlermi d o d am t;^ %hu Um 
factor himself hheil make up HM lamfelMy ief tbii ^Bftefs 
M<M^^ lb ttiili«!l^ ttbd )o4$d tto MMie tn €otilt, «;lfr 

I^Mkh^e Adt ^ Fliflitffli^iit l€f A mprttaly prohMlk 
B6t«lil^A<(M^fS«d<Mift'atiihm^s'^bft #Mwit 

^ik^f*)g ffitft'bif^h idV^nt^ riiiM be taken in tke prb> 
^iiMeot'piilMM j9»ofiefry quaiiidd oa bdidriBT'lte aifai0n% 
or that it shall W «ll«6lM ^r tli«ir FidiftimB» tlK elerg7«> 
tb^Rj ^ISM^ m* ;ithy <^r refiipde^^ fthit UWas 

Ifibdc ^ ^ ^bl^l^ y)l*dil6«ee, and Aat it eoiilaiiiB.a ftdl and 
xtirrt^ f^sMittetti xA tll^ 4i4ioVe property oftbe deotattd. : 

How easy it is for a factor to draw Of^ ialttat)#a 
lH»id-#i'itiiig, a Adl «Bd conMtinTieAitary ui the |fr^isice 
^ Ate ¥t^iltifr^ df l4ii& ofplian cfciMreni; abdraftw mny^ 
4tog dffi|Ji« «MM^ wiA tfo arfvole praperty iaad |Mt|wc% ta 
lii^^ii €k>ta«a wotyd^^ mt, «kI iiot oontaiaiaf 
perhaps th^ IMft^hidf «F the property* It is i|«]|^ laif>aa- 
^bl^ ftlr'Af^lflklbiiB^ after «k eitlertai ^ ten at iftralve 
^«M, ^o My if tte pap» lodged in Ooatft is the ape cnii 
0DMaty ittadb lyp «fr sot. They kpnw «ot io what eiiltiil 
<di(^r^rd|»^^tf^#tt<^tdfta^faBnule«ad, biioeasei lia^e 
iM^t'ttf Pai^pi^ ext>Ms0M it, Uie factor it permitted 
t(M ifttpt^ll«fed «('tatiiiakeup hie o«ti thargct aad 4liiF. 
^ ^d)te^ ^ilh<^ any am^taiion wli»ev»te^ 

^ B^ tfaS^is^tkft the oaly objectiNUi i?faich oocnrs fta «he 
Act oi'9iSmsi^ VWS^ It is biott^ forward at Ihe «p. 
^htf^at W fh«( fmm^ atid it has the melancholy effect 
^ diMseiving th^ rdM6^» dF Jth^ fftAertess AiMiw^ ho. 
i^Ke thkt itet "d^aiM, %hat ^the flu^teir is a sertMt tif die 
'€6uA^-'j-^0M ^e ^n^l^^viinlM^'SbaH be lodged thens^^ 
toft^t^e felhM a^tiotantiAMiaily «> AetAerk 'of 'Oottrt 
fM'Ms'dfei^&'krid ^IkAiarge. 

Mb^, iis 'the daase ^njoiaii^ ihe Hbelor anfitiaily 16 
•Idlge hfa aecdtrtitft, is4ti iwiay kistatite* Kataily -disn^ard^ 
^i aqd n^f^ ^fj^Cllf*£^%'^ CW^ ft is ijaile ewwAem 



~ — ■ -fcj 



61 

Ihat Ihc.dfeeto to- ntttomamt be tuiiious to Ibe c!Mie««« 
mi^mwth mcftne thftnif noAott^Stderufithadwuled oo 
ililB ^tifcjfiBt (. fer litd that been Ihe eaac^ the jnelalieM 
Veiskl blnremade regulatmib amokig themaelihts, «dm lie 
hm^ beea <« thedk i^kSd one aoeiber, or the mm6v wealA 
|ie*ve be^ proteeced under the etotute. Your Z^evdlhipf 
wiU adflHitb that 4h^ property of jniiKir^ ,ai tke dMh ^ 
fpS^Aecmk^^ is really tnd .tmly their o«n*--«^ttet it caft 
.Qhly be wtromitted with in; a Itgftl or in an iUegal naiiN 
n^. If in A legal jnanner^ then it muat.be eoofoi^vuiblf 
rto ioiDe ^MmBt and pdeitiTie law^ md if eansM eff fH»der 
that lav, the conditions in it are binding on .(bo^e i^f% 
miaiuig* If the wndkians in^ thift l^w «re n^bjndia^ on 
ihie faetor wh0.]iitranit% jn^im the t[<iilg^ who «ip^itt 
Itel ^Mtci^ Ihen the pvoftart): has h^ctK.'camed dff^iaMbr 
:« Mae prdtene^ a)iil1)oA the^intooaMilteB^ and'th^ae «fhe 
innpQ^i^^ed iMBta^taamil^ ai^ Ug^ cul^We^ jaiid m 
jMatiee;atieh<«liidtieili|^9Dod^tbe ]q$^ jI» the nineNb 
JBMt it i$ quite «v]dfeiit». that *fhHk AfosaslsBn aeYfer he i^^ 
ja»teecd in tber Ckrurt t>f fiesaiap, if it i$ ti^uhe opnanti^ 
(of -the Qrartto gii^iK(noai»:tb& he»efit •of father Hitiiliit# 

!Cen&iideiHi|gi tbe9ef<Nx^ tfa^ dt^ftlctuNi orostniptipB of ,lih^ 

Aet «f M^unt l'70O-r*thie.bHa^ng it fbrw^d nt.the {0» 

toir'i 4fypoiiiM^ait-^the e^t# pr^dwed hy U i||iii^.4lie s^ 

kitiona of the iinocfrar-Hilie coiilei9()jt:wUh wJiiah tbefiifjUtor 

tfeiit9 H «rihei»-Qil^ J|pfHMiMe4*?r<-tbe total iR|ib$ty ^jipir 

4Kif fi, wbm ithffyibeoQne.Qf jBg^^ to:dpt4M»t&jfr¥4»<o^ 

^noperty^ the ei(ifitenee<9^,^hiAb4hcor (^Bnpt;proire-«4a)cu^ 

every onnmstaiiQ^ isfio ofn^deratioq) liie.ingenuii^ o£ 

n^ ,cm)4 n^t h^ira deiwed a ^ore :ppaap|ete ^nethod. by 

whieh £Eiotf»re,ibpe Mari$ of <the Court of SHaion beoom^ 

enaibllsd ^eeufely taKob, ei^beivdc^ andco^ccpl the {Msopei^ 

ty of Winers iiitfaspeet<»d) undeteeted^ and vnpuntshed^ 

than jby this iWct of 9ed4siwt., 

>rS^ L» ^ ^— . ^- ^£. A M.^te.M^ ■■ ^ 1^ ^^ 1 _ _ _ _ . ■ __ ^.^^ -* -* ■— .^ A H_ ^ *- — - m^ _ ^^.J _^ - * _ - - 

^^ •F*' ■•■^••'''■^^^^'^'•■•^^^•••'►^•^^F'ty ■PP^^^J fmm^mm^ *W »■•*•■ m^%k«eH m^ i^^** e w^ 

fiA q|ilt«>f,lii«^pei>ty9 by thelfilk^boedm die ff«i|ds| and 
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tke wilTal imfMitioii tof a parson wfco was <xMtiMi'kif 
your LcmMiips in ipoiseaaoii 6f<an;e8tate bcfkMigii^tiDiiii^ 
vbfBy under ^bat Act of Sederlrni 17i0; th« dcstrvietiTei 
i^deneyrof* wbfdi be has already deflcribod.* It wmM 
fiH a volotoie to bring under your Londsbips- retriew whal 
has be6n stttted in the numerous jdeadiags, &c. 'dra^rn hj 
c6UMel«nd accountants, during tWc4ve 'years Kftigatioii. 
It-iff «iiffident to^sdy, that th^sd have hkl no other eflkdt 
^9mir that of roinfngtbie pietitibner, and convincing him 
thtt there is sotne' radical defect in the procedure of* die 
Co«rt, which pveirentstfaat taftse firom ever Cooifiig"t6'li 



S!6^eml]j^rd agb, 'the^j^ethioi^ a vierc^nt' ih 

Xlfftbiandln 1809,* was mtiitiedlbfOnefdftfaeydniagkfi^ 
^Hholiad beeb<atntttor, and whose:]m|iet%y beei< W- 
(ram'ttted'widr by the sud^WilUam Scott In a'few monlife 
rabsecjuent, the mother' of thht tttinor family ^ed; laMl 
'Wkneh <^n*faer ideaith4xjd, 'she vcalied 'tfae^ petkicmer'to ht^;- 
«(id^he^ being the onfy nide i^htive in whom :^><x>«ild 
confide, :die stated to: him the mai^^ in' which- she huA 
bt^n-tr^Med^iy the said Wtirnim Sobtt - Thift for i^veft 
years he had rendered no account of his inteMnifffiM#^ 
'itml'f^fiUed'ti db'^o^bat ^e had reeeired nothing %tft 
itmuk frbin<Mm— that d)e^ had^ reason to* su9pect Adi' hd 
-whif m ht^hktttpi cirHtmHattc^Sf and^hkt hertuitiMlrlied 
atidttT^mTtrfdbef' daughters would be^rUinM, * She impidr. 
ed^'thife ^etitiotter to take her young fei8iily> under ha -prdL 
fedtion, and use every mkuis in his pewier to recov^r^lhek* 
property fo^ them. ' The pelicioiier admits'that he difl 
{yrooiific to Ih^ <fyiug xnother that he tteipie^ - would Vfe»^ 
GT lkirdg'01^ inUreH of the fanfily ; * ttmt * he 'would uie* 
eif^fjr means ill hi»p6wer to cali the ftotorto aceoniif ; 
afrd Us one ittf the > young kdies was his^ own wife/ Iie-^M 
nta doubt either bis power or < his right ix> do tto.-' Mt 
John More and Mr John Hope had not^ at that tifme, di- 
M^i hiih; tiua ** fabwe^erimpnoper Mr Seott'had aded,*^ 
ydur Lordships would protect liipi. ^Inileedi^'hiid'tHe 
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btmourabie io your Lm^hips, and coi^rmd U upokoaikt 
the petitioner would not. have: believed it. Acoovdingly 
tlie*petitii»ei- wisote the said WiUiam: Scott: oOf tbe SOtii 
June, 1809( aa fdhma :~Sir, a9.i]tIiM;idheeied. CMinUa 
$<.pK»r}dencejtota|ce;Mi[8,C£aQ9tpi^u I9 her x^t, ^i]>d «f 
f^ #11 her daugfktecs ^r^npir of .age^ k bej^ofQet x^e^easarjr 
^f.ithat a atate of their aflSurs; under; your clu|r|^j»bQ lakl 
<i he&te tbiWi, l\^jm willhp so ol9l^g.#&4]pp^ 
<^ a line bjF poet, aagriog wh^a it will be .cpaveiui^t fgr, 
<< ypuxto call at^ the Mia^ea CifmatpuJi^a ^houae, >;tbat,^e 
<< subject may be talked. o¥^f«^EUid the necen^aryaccatigy? 

I. To.tlua irery ciril and reasMable r^^ y^gr Locd^ 
sfaqpa^ factor tJioug^t jirsoper to retorn a.simfsy ai|dfijii« 
partineiit* answer, chai;g^ag the .p^titipiier wfMi; dhqplifcitj, 
%ittirance,: and pieaumptioo ; and r^Aiaed , to attend, a 
nieetiiig, or.produoe any: atatem^t of hpa inteomiasiona ap 
ftctor heo tuioru, although: th^ fiuallyl^atf} b^^cgaieaUof 
4ge^ and although he had beeii> eleven y^^irs ia the m^oor 
^Irouled possession of their prefNsrty. His r^ply vfi^ up 
eommentF-THt speaks intdligibly eaoii^h for itself, and is 
aa foUowfi ^^« Ediniurghy Ui Jufy 180Q, To Mr ^ba 
«< H^iy, Sir, You might I think have htme^y enoi;^ 
^ adduced a stronger reason for making to n^e the pen- 
^< posalcoataioed in your letter of yesterday ''s. date, which 
<r I- have just now received. The death of Mrs C^anstooa 
** though an- event to be deplored, ia an event which, 
'< €r(Mn her dependant siiuatiouy can make liltle or no dif- 
^* ference in tbe pecuniary arnuigeaients of. tbe family. 
** You^ do noi seem to be areata, &aiJbrn^inkwnim(m9B9 
'^Jacior loco tutofis,/&r Mr CranslcmCs children^ Uis in 
' *^ > my OPTION to account to them, or to the Court by whose 
^<' authority I have acted; but - certainly you cannot he 
' H igojosaiit,: that some time ago, I qfiimf own accord^ advk*' 
^* td^ihejombff in. order to save the eapense of an iqppU* 
^5^1 oatipntQ tbe Court rof Sef^on, ta« choose a person qu^ 
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M Kfidl to exi|aia» aftd pan iir|r ABooaltti, f^ttfMmltorJr f^ 
<< a divsiioii of the Ituicb.^ 

Now tha'petitionePy with himtilitf, MksfyonrX^oiidcIiifa 
tfyoueeln peroeifv any want of €ourte^» ar any tndiaa^* 
tiao to psodaoe a 1aar«suit, in bis lelter to tlua f^etor ; 
while, OB tbe ccmtvary, tlie si^ fiietor, In tha very wfin- 
iDencement of hia letter^ iminuateB a want ei hmusif> in 
the petitiOQDr. Tto will abb peroei^ that Mrs Cianttilun 
k said to he Apendani on her facoity } of ooom she Had 
BO coneeni with llie pitoperty. And the pctitioiier fi-eely 
toafesses that he did not know, nniU tfour^ L&rd$kipif' J[ae^ 
i&r ihfmghi pnpei* k> infbrm Mm,' ttiatit w«si in bia ^'oa 
to aeooimt to the fiknily, ar ikjftJuH as he pkmmL He 
bad neirer taade tip tstc»«al iaventories whw' he entered 
upon Mb cAce, ti<n* lodged annual aeopimtfi, oaafianiii^faly 
to your Lordiihips^ aet ; and ia tti^ ftituation yott wteis^ 
formed, thht of Ms own ac(!iml, ha advifed & f^w yauQg^ 
ladies, unacquainted with bufiiBe% and ceitsiittly aot 'veil 
iaftirmed in law, tQ choose a peram piopcrly 4ualified, ta 
awKt, ewainine, ai^ pass hb aobounte Jbsf deoen jfefsr^ 
which had De^er been te^. ^ He saya Aa uAoifCd. lAr» 
to this, to ssfoe the e^fpense of an application to your Lmd- 
•hips. What be neaps by thia <ypficatian^ the pet3tinnar 
doM not know, unless U be (lie e^penae ^Ai$ iteelpe giiars 
lUigaium ; for this Couvt factor ou^it to have known* that 
be had givetk bond to your Lordshipa, along witb two se« 
iDurttice, iha^ he would faithfully account 6x the property^ 
and that eadi year he would produce a full atalement af 
hia intranissions, ** that all concerned mighty wWiau^ fx^ 
^ pensfj see, esamtnej* and provide dpeiaaelves with the 
** means cf cheeking the same.'^ 

It will be also necessary for your Lordabip^ to keep in 
^iew, that when Mr ScQtt advised thai family of yeiMBg 
ladies to that irr^ular piX)Qedui«, ha was ^n ibe vtrge 
rf ismkrupky ; and the inan he reoonunendad to pass 
-these accounts which could not be seen, was^a Mr John 
Black, his own eeurin, and cmdioner m the CeuriJSsr Ms 
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iiUr&misiiOf^' Ndw, although the.petUioa^r did notdoubt 
the ability of Mr Black to make good: any. defidbeocy of 
ffinds, nor his liability to do so; yet surely the petitioner 
inay be permitted; to. doubt how. far Mr Bl^ck was of aU 
mm most quaiified to examine these seeret accounts, .and 
report to the family how much be would have to pay them, 
in consequence of ihejudor^s in&oivency. 
: At that period, the petitioner knew little about the Act 
of Parliament 1672, or your Lordships^ Act of Sederunt 
1730. t But he argued the matter on the principles of com- 
mon sen^e and mercantile practice, for^ in a seocmd letter, 
to your Lordships^ factor, the petitioner said, << Your not 
** having furnished the family with an account of disburse- 
<^ ments for ten or eleven years, nor a state of their funds, 
<< or how these are applied, and yQur advising the family, 
<< < (jfypfitrown accord^ as you express it, to pass your a^^ 
<^. cpunts, mUumt having seen ^A^m, is, I confess, a novel- . 
" ty, and leaves much room for conjecture. You are a 
*^ man of business, and no doubt sensible, that when pro- 
<^ perty is put under the management of an agent or fac- 
<< tor, it is necessary that they hand their constituent^ a 
<< state of their affairs from time to time, and I am at a 
<* loss to find a reason for your- declining to give a few 
<< fatherless ladies what a man of business would demand 
<* as his indispensable righf^, , 

But such argumj^ts as these, not to mention thQ posi- 
tive conditions in your Act of Sederunt, were lost upon 
the factor. He refused to produce his. accounts, or lodge 
them with the clerk of Court, until a complaint against 
him was presented to your Lordships in 1809. Certain 
statements, said to be his intromissions, were then proo 
duced, and strange as it may appear, it is no less tnief 
that fhey are docqueted by the cautioner, who certifies, 
that *^ he had carefully compared the accounts and state-* 
** ments with the vouchers, and that he found the said 
<f accounts^ &c. correct, and sufficiently vouched."' In 
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these aecounts the ftietqr had takeii credit for JpflOO, taid 
to bgLYB been l<Dt out per bitt and bond on Dr Erskine, 
Ba^id Mprison^t and Joseph Oillan, but on hiTesligation, 
the compbdnttrs Ibund tliat neither ImII or bond eldstedy 
or iVir had b€en in ih^Jiutor'^ hands. Notwithstanding 
of diis, he pn>duoed his cautioner's certificate at the bfr 
of your Lordships^ certifying that the aoeoimtft <<bad 
<^ been care^Uy compared with t^e vouchers, aiMl even 
^ found sufficiently vouched."* And here it may be ob- 
seirved, that althovgh he advised the iamily I& such a pro- 
cedure, under pretence of saving expense, he actually 
charged 100 guineas fep hia trouble in expluning his own 
statements to his own cautioner, independent of several 
hundred pounds charged in the name of commission. 

The falsehoods which the comphpner detected in the 
factor^ pkading are marked and conspeuous, regarding 
a farm m which the interest of the minor ftneily depend^ 
OB the nature of the posses^n. ^e fector has repeatedly 
infeimed your Lerdsl^ps, that he and the other co-tenants 
(fid net occupy that farm in equal shares as a grazing 
fiffm fbr their young cattle^ but that they held it in un- 
equdi shares^ not in their own right, but in the right of a 
preceding bankrupt tenant. A more w^fttl and di^Kberate 
Jttbehood than this never was utkredt By mere accident 
the complainers discovered a statement exhibiting the 
operations on the farm for several years, in which eSl the • 
tenants pay equally and receive equally ; and this state- 
ment is written by the factor himself, and is signed^ in 
presence of witnesses; The factor assured your Lordships, 
that the new tenants were not occupying- the %xm in their 
own right as co-tenants, but as trustees or creditors of the 

c 

preceding tenant, and that the lease of tJie bankrupt had 
never been rendered void. This is a falsehood almost as 
glaring as the other, fbr the petitioner was at last success:- 
fnl in discovering a regular extracted diecree of removing 
executed against the bankrupt tenant, by which his right 
and title to the farm ceased for ever. It certainly will be 
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^xtrisioeiy diAeuh for ^is factor to convince yoiff LbM- 
sbips thM he wa$ ignoroat tbat 8u6h k ddctitnent existed, 
or that it had not produced such a kgtd e£feot \ for ifl- 
though the factor informed your Lprdships that no such 
documebt existed) the ipeiitioh^ JbundU in ihi heart ^an 
otdprocei9y which this factor had. with ozie of tire oc^tenants 
befbre the Sheriff of Roxburgfashird ; and in that prboebs 
he tnaifitedned that the lease had been rendered tbid, &tid 
p^rdduCed the extracted decree in support of his ateruifem. 
At the dtiie the £sither of the minoi^ died, a Mr 6tofge 
Bell, & ifdghbouring fanner, was dub to the miiior fkfnily 
about £B00i £SO0 Of Hflnth trds cotKStituted by a botiA, 
and the remainder by bills for farm stock which Mr Bdll 
bad purchasied at the displenishing of one of Mr Craii- 
^toun^s farms. The factor, instead of recov^ri&g this sum 
from Mr Bell for behobf of the minor fatiiily, allowed a 
great ^art of it to be extinguished by coiitra claims i^ich 
Bell exhibited agaihst the factor himself ill sc^e of Ms 
flirmiiog e{)eeulationB4 Wheft the petitidder charged him 
with thi^, h^, as usual, stated a deUberate ftdsehdod, tind 
infbrmf^ your Lordsfdps^ that <« the defender neve^ d}d 
« al£ow Bdl to compen^te one shilling of the debt due 
f < to the minors by any other claitn.^ And by way of a 
lancer, he adds, << it Will be judged with what &c6 th^y 
<( 6ame before your Lordships with an asiseirtiofi wMih 
« they know io be contrary to the fact.** B^iit the fkdt is, 
and your Lordships^ faetor knew it wdl, that nottridi- 
atandiug this unqfualifiied denial, he did altow a laTg^ sum 
due by Bell to be extinguished by contra chums, cHargdd 
% l^efl agi&ni^ the ta/dot &imsQlf.-^that aA a^c6unt<;ur« 
r&td W4sr made up betwis[f thfi^m^ and i^gned by ea<^h, Su 
tfcepr^sene^ of Witnessiss-^tliat Ohe copy is inr the hands 
ef Mr tVood^ a^ a!|ioth«r in the hands of 1(ii Kutherford, 
writers' in Jedburgh. ^ It wiU5 tb^refbre, be yudgied with 
«< wfaatfite?" die fector mader su^h a staAe^m to your 
Loi^dihi^^ ^ knowing^^ it to be Mse.'^ Ott this point, and 
that Ps]adig to the Mm, tbe tiimf IMily lost about 






68 

* 

^1000, and the petitioner' implores your Lordships to 
order your factor to the bar, that in open Court the pe* 
titioner may prove the truth of the averments he has now 
made. 

From what has been stated, perhaps it may be neces- 
sary to explain the connexion which exists between this 
individual and the minor family. He is thjb spn of an 
pnly sister of the father of the minors. His mother was 
married to a dissenting clergyman in Musselburgh, of t|ie 
name of Scott, who died, leaving her a widow with six 
young children in the most indigent cnrcumstabces. Her 
brother, the father of the minors, was an opulent and e^« 
tensive fanner, and accordingly he transmitted to her tuh 
fi<m8 sums qf money during the time she remaijaed ^n 
Musselburgh. She aft^rward^ removed to Kelso ; and, 
under the patronage and sppport of her brother, she, in 
company with her eldest daughter, commenced business 
in the haberdashery and millinery line. Jn this^ how- 
ever, she was not successful ; and the father of the minors^ 
and one of his i^ncles, lent her variom sums of money to 
pay off her merchants, and get out of business in a credit- 
able manner. For several years her family and herself 
were suppiorted by the bounty of Mr Cranjstoun ; and 
when her son Mr Scott, the present factor, commenced 
business in Edinburgh, in company with Mr Sanderson, 
the father of the minors lent him £fMO sterling. Not to 
mention that the expense of the education of another bro- 
ther, a cl^rgym^n, had also been laid out by the sam^ i|i. 
dividual, 

No sooner, however, had this Mr Scott laid in the 
grave the head of his benefactor, and the supporter of 
his mptber^s family, than a charge was made against the 
minors for the pnncipal in a bond of dPlOO, with which 
their father was burdened, in favour of his sister, by his 
father, with a load of interest thereon, and a shop account 
for millinery goods, long proscribed, and more than twen- 
ty tixQcs paid by their father, which, altogether, wUh in- 
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' terest, amounts at present to £600 sterling ; and it is al- 

' most unnecefisary to add, that no credit was given to the 

minors for the various sums' their father had paid during 

' his life-time to the factor^s mother, and which sums more 

than ten times extinguished the bond and shop account 

This Mr Scott has, for twelve years^ been ccmting to 
your 'Lordships about his great friendship to the minor 
family, and how deeply they are indebted to him for pre* 
venting their property from being carried off by illegal 

______ ' 

claims. What illegal claims he has resisted the petitions 
has not been able to discoyer ; but he shall now state one 
which the factor creaffd,-— and afterwards aided and assist^ 
ed certain individi^als in prosecuting the minors for such 
pL claim. 

When the father of the minors died, all the servants he 
had were paid every claim which in law and in justice waa 
due to them. An old man of the name of Middlemas 
' and the factor alleged that the deceased was due him 
' of wages two hundred pounds sterling ; and the said 
factor, in his own hand-writing, made out a state of the 
jdaim, under pretence that it was only to gradfy the vanity 
of an old man, and prevent any clamour in the country. 
He prevailed on the young ladies, as they became of age, 
to sign bills for their proportion of this claim, assuring 
them that he would take care that the bills should not go 
out of his possession. And this resolution he religiously 
adhered to, for instead of giving the bills to the pretend- 
' ed daiinant he put them in his own pocket ; and after 
the old man died, the factor made a claim upon the 
minor family to the extent of the bills, with the interest 
thereon, pretending that the debt had been transferred to 
him and to his cautioner. 

The parties refusing to admit the claim in his person, 

an old woman of the name of Isobel Gray, a relation of 

the pretended claimant, but not even his heir*at-law, was 

then brought into the field. In her name, Mr Jamesi 

vf^reig, writer to the signet, uadei: Scott's directions, com-^ 
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ttenccd an aetion against the parties who had signed (be 
bills. From Seott he received all bis instructian^ aod %> 
him be made all bis oommimicadons* The name Isob^l 
Gra^ was onlj'used as a stalkii^-horse to demvetfour 
IjordMps. In her name Greig was successful in obtais^ 
ing decreet ; in her name be signed tbe discbarge to John 
Tweedie, Esq« writer to the signet, for tbe monej. He 
put it in his own pocket He adinised Scott that he bad 
recovered it ; but he never advised bis pretended client 
Isobei Gray ; and that money so recovered was. in ti^e 
pocket of Mr Scott, or in the pocket of his agent ^t 
Gt^^ when your Lordships consigned the peticioaer ^o 
this jal. If such transacdons does not eaCablish against 
your Lordships' factor the charge of ^^Jabehood^ Jimi^ 
i( and zinfftil irnposition^ the petitioner docs not know the 
mfaning of the term. 

The petitioner will only trouble your Lordships at pn^ 
sent» with mentioning another dreumalance in this faotor^s i 

pleadings. He has on some occanons found it necess^ tp 



9U1U the truths na^lely9 that the father of the minors waa^a 
prudent) active^ enterprizing former^ <' occupied extensiye 
" farmsy held valuable leases, and was, at his death, in 
<f opulent circumstances.^ ThU ia irne^ He occupied 
at his death the farms of Crailinghall, Upper Craili^, 
Haugb-head, Cappoeh, and share of a grazing farm for his 
jQung cattle called Muirfield, His leases were va^uabl^. 
Tbe &rm of Crailinghall wi|s let, two years afier his death, 
at an advance of iiw htmdred guineas, and his suocesspr 
made a fortune in itf. The same may be said of the other 
£arma» He was ia easy ciroumstances f and t^e factor 
might have added that he bad lent to himself ^200 sterling. 
A few months before the minors' £ither died, he succeeded, 
aa can be instructed, to a considerable sum upon tbe death 
of an uncle. To what extent the imcle^s property has beei^ 
plundered, cannot be instructed, but unfi^rtunately for tbe 
minors, the whole of their fathoms propertybas d isaypQsrej, 
fp^ in the £Mor'a acoountsi obtwied only by compids«9ii^ 
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devoQ yeaiv after lus «ppcdiitiMiit| it does not appear dia^ 
he bai at^ any time plaped to the dredit of the raiaors ^ 
aiaa eaxeeding that which was then left by their father^s 
uncle. This is ineomprehensihle. Their father was not 
in arrears ^th his landlords : he had no bank credit : he 
had Qo borrowed nioney, on the contrary, he had money 
lent out at interest ; the hills on his farms were oorered 
with sheep and black cattle; and his stack-yards were full 
of com. But as the factor has thought proper to lodge 
no MoHal inwm^onfy conformable to the Act of Sederunt 
and no annual account zohaietfer Jor a period cfekvem 
yeoffiSy it is totally impossible for the petitioner to state 
precisely to what amount the minor faiaily has been 
plundtfrad« The preamble to the Act iA Parliament al^* 
■eady quoted will satisfy your Lordships on that point. 
Tliking the property of the father of the minors as left by 
him at only iPSOOO^ that sum, with the wreck of the grand-' 
uacteV fnroperty, as admitted, forms a present claim exceed- 
mg i.^lO)000. But the petiticmer, on tbk head^ shall 
oniy^ add, that if four months^ imprisonment is, by your^ 
Lordships, considered an inadequate punishment for tbe> 
manner in which the petitioner has represented such wrongs, 
what punishment awaits your Lordships^ Court factor, who 
has by falsehood and by fraud so deeply wronged him ? 

It has been hmted to the petitioner, that there is caose* 
to suspect the honour of one of the counsel named in this 
paper ; and that he^ having reason to believe, thcit if the 
aiction was not got out of Court, his conduct might tA 
some period of the procedure be highly censured by your 
Lordships, and under that impr es^on it is supposed tbad 
he advised his clients to abandon their cause ; and in order 
tx3 induce them to do so, he represented the conduct of 
your Lordships in an unfkvourafole light. Be that as it 
may, lire petitioner has much to say in favour of the other 
counsel^ and be trusts that your Lordships wiU not be of- 
fended by the petitioner saying, that he did not believe 
what Ms^semtTT counsel stated, when he.said> that ^< how-i 
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'^ ever improper^ the conduct of that factor had beeii^ the. 
petitioner would not obtain redress, even to the extent of 
commission. The petitioner laments that your Lordships 
did not consider it to be your duty to enquire into the 
conduct of Mr More ; and he laments that you censured 
the petitioner for complaining of being wronged by his 
counsel. 

After Mr More and Mr Hope had refused to act,^ and- 
after the petitioner had, in open Coxittj been threatened for. 
complaining against them, many of his friends advised hiin. 
to abandon his cause, however well founded his claims. 
were> for in their opinion, he never would get justice ; that 
your Lordships appeared hostile to him^ and determined 
on his destruction ; and that^ as the Court would not aUo^r 
him to write his own papers, there was reason to suspeat, 
that agents and counsel whom he might in future employ, 
would also betray trust, or perhaps carry on con^espon*. 
dence with some of your Lordships, in order that the peti- 
tioner's case might be murdered. Such insinuations as 
these, the petitioner treated with the contempt which he. 
at the time conceived they merited. 

He felt under that unqualified reproof he had received, 
from Lord President Hope, in public Court, for complun- 
ing of Mr More and Mr Hope, but this he imputed to an. 
error of judgment, and not to criminal intention on the 
part of his Lordship. 

Accordingly the petitioner employed Mr Alexander 
GifFord to be his agent, and through him, Mr Thomas. 
Hamilton Miller, was engaged as counsel. After various 
promises, delays, and proceedings, unconnected with the 
merits of the case, and which are not unknown to your 
Lordships, the petitioner made the psdnful discovery, that 
this Mr Gifibrd, his confidential agent, and Mr Miller, 
his confidential counsel, had acted in such a manner as 
to induce the petitioner to suspect that ,bqth of them 
had betrayed trust, and had been carrying on a secret 
and illegal correspondence with Lord President Hope, 
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injurious to the ^Vitioner. Gilford mlide diitinct artielet 
pf charge against the petitioner for his th>UbIe itk attetid- 
ing a meeting and consulting with Mr Miller, what to 
communicate secretly td the Lord Prendent ; he made a 
charge for copying papers to be sent to his Lordship ; 
and futthef) he made a charge for writing a private letter 
to that Judge, injurioufl to the interest of his own clientg, 
aud of such a description, that he dare not furnish the 
jpetitioner with a copy of it, or of the document drawn up 
by him and Mr Miller, although he charges his clients 
with the trouble he has had in de^ading his profession^ 
slandering a Judge, and injuring his own employers. 

The petitioner is sorry to say that Mr Miller has gone 
a step beyoiid Mr Giffbrd, and were the petitioner war- 
ranted to believe what he has written to his clients, of ot 
against Lord Freudent Hope, the petidouer would be 
justifiable in framing a conclusion he will not so much as 
hiAc at. This gentleman was positively and distinctly en- 
^;aged to be counsel in the causie during the action ; but 
after writing a single pdper he declined to support it at the 
bar, and insinuated that, at some private meeting, your 
Lordships had acted in such a manner, as to inducie hitn 
to << conceive"^ that you had relieved him from the positive 
engagements he had entered into With the petitioner. 
Mr Miller's words are : — *' Having written the memorial 
^ << for the pursuers, I <k>nceive I have done all I was en* 
'< joined to do in this cme by the Court ; and I must now 
<< beg to decline acting any farther in it as dounsel ;^ and 
he refused to support the paper he had written. Your 
lordships will here perceive a distinct allusion to a pri- 
t^te meeting Mr Miller had With the Court, where the 
conversation, according to his view of the subject, was 
Such as to induce him to *< conceive^ that, by writing that 
paper, he had completed all that *< the Court enjoined hiiii 
<< to do.^ To insinuate that he ever did hold a private 
meeting with yoUt Lord8hi|kflf, is abuidering th0 Judge^ ; 
laying out of view the nudicious spotting With the priv^ie 
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interests and feelings in making such a communication to 
his clients, allowing that it had been true. Some time 
afterwards, this same individual intimated that he would 
again appear counsel in the case, << but on this express 
* *• condition, and no other, that Mr Hay is henceforth to 
<< consider himself, and to be conddered merely as a client, 
'■ and as such, to leave the management of the cause en« 
" tirely to his agent and counsel ; and that he is in no 
^< instance to attempt to dictate or prescribe to them in 
«< which way they are to conduct iu^ By these condi- 
tions, it must be obvious that the agent and counsel wo&ld 
have secured to themselves the absolute and uncontroul- 
able direction of the petitioner's cause, without incurring 
the smallest share of responsibility, however criminally 
they might have acted, in destroying the petitioner'^s inte- 
restsw Disgraceful as. these conditions are when viewed as 
dictated by a counsel, they appear infinitely more detest- 
able when viewed as the production of a Judge. It is 
therefore impossible to convey to your Lordships any cor^ 
rect idea of the petitioner's feelings when Mr Miller, in 
his next letter, made the following atatilmg communica^ 
tions :•— <^c I take this opportunity of adding, that the 
conditions expressed in my above mentioned letter, are 
precisely the same in substance, thou^ not in words, 
** with those laid down by the Lord President I ! ! '* 

The petitioner is, in the Lord Advocate's printed an- 
swers, termed a *« delinquent," " a committer of offences,.^ 
one who stands convicted of having ^* wickedly defamed^ 
<< calumniated, and libelled several of the Judges of this 
<< Supreme Court.'' His Lordship might have added, 
one who was denied a trial by jury, and declined to plead 
a defence before those whom the petitioner viewed as the 
compl£dners, the judges, and the jury. Now, if four 
months confinement in a jail, without the benefit of fresh 
air, is not a sufficient punishment to a British subject 
prosecuted by the King's Advocate, and tried and con- 
^ demned in the manner t^e petitioner has described, what 
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]^unishmcnt will' your Lordships inflict on these tiwe mem- 
bers of C6urt who have deeply injured the petitioner, be« 
trayed trust, refused to do their duty, slandered your 
Lordships, degraded that profession of which they are 
members, and produced suspicion, distrust, and dissatis- 
faction on the public mind. For your Lordships ought 
to know, that the appearance of aversion shown by the 
Lord Advocate to enquire into the conduct of those the 
petitioi^er bias complained of, and the manner in which he 
has been treated, has produced an impression on the 
minds of many, that in consequence of the misconduct of 
<;ounsel and agents, the petitioner is not getting justice at 
the Bar of your Lordships, and that there is reason to 
suspect the existence of some detestable plot or conspiracy 
against him for having presumed to remark with freedom 
(m abuses that were naturally enough forced upon his at- 
tention. In so far as your Lordships are concerned, the 
petitioner is bound to believe that the most unfavourable 
view of the subject is only an error of judgment, and that 
you are as ready to inflict punishment on those who have 
wronged the petitioner and slandered the Court, as you 
are ready to punish the petitioner for improper expressions 
in his writings when complsdning of being wronged. 

Your Lordships say, that the Court is most anxious to 
enquire into the petitioner's wrongs, but then his petitions 
against ^counsel must be signed by counsel ; and as no 
counsel will sign a compliunt against a learned brother, 
nor state the facts against him, your Lordships will per- 
ceive that you have coupled the petitioner's obtaining 
justice with a condition which depends on the will of others,' 
over whom the petitioner has no controul. Your Lord- 
ships' Act of Sederunt 1789> which prevents the conduct 
of counsel from being enquired into, except ^th the con- 
sent of his brother counsel, is not only unconstitutional, 
but contrary to reason, as it places the Bar above the 
Bench, and confers on couQsel a privilege which Judges 
do not tfaemsielves enjoy. 
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A comphuoifrom the petitioner, -with hU humble ^{joui-. 
tvre «nnei;eds 19 vx Parlianent receivable a^a^ eiven (A# 
h/^ of ff^ Syfrme Courrqf Sc(4land. The petiuoner 
19 under 1^9 laeceeaty of applying to any of your Lord- 
fibipa for tb?ir eigPAlure to a complaint against a brother 
Judgei But however mueb tbe petitioner m»j be injured 
by a Seotch oounsel at your Bar» the petitioner can oIk 
tain no veUef ; the guilty individual i9 quite ^ecure^ unlesa 
some cf hia companions are so uncivil aa to rign a eom« 
pl«nt agiiinst hiin» and tbio they will nol do foor the peti* 
tipnert 

The petitioner h»9 already said* that he has in lua poMdS*. 
sion the speech of Lovd Freadeirt Hope, written out bjf 
his Lordship^s own hand, and Arom ^at apeeck be will 
again quote :-—^^ But> Sifi in reference to the due admi->, 
** nintration of justice^ the wovsli part of your cx>nduot ren 
*< ipaUis behind; for» not satisfied with doing erei^y; 
*< thing you could to intimidate the Judgea of thb Courts 
*^ you pre9uined> while your cause waa in dep^dence bOi^ 
<» fore the Lord Ordinary^— you presutned to write to the 
4« asC<:ountaAt appointed by bis Lordship to ezamiiie andr^ 
*^ port up^ the factorV |icpomta» an abusive and threaten* 
M iog letter^ in the heptsa of extorting from him a. rqiort 
^ favourable to your ehums. C'rom which^ Sir^ it ap. 
«< pears that you^ who stand forward aa tho apostle- of U-% 
^ berty and justi^e^ h^ve no jusi nolion of mther ; for. 
«< you ^eem to act aa. if you thouj^t that liberty conn 
. «( aista in tli^ indutgen^ce of your own ungoveniaUe pai^ 
«< ttcnsy ai^d justice in every thii^g bating mad^ ^basm^ 
c< vient to your own in^eresf" 

The petitioner being accused ip pybUe Court of diah«h 
pouxable behaitipuri a[nd prooeeding fioin such a sordid^ 
and selfish motive^ be trusts that youc jA)idshipa w'A 
permit him to sbow that Lord President Hfppet in eharg* 
ing hiipci with auob criminal oonduct^ haa comn^ilted a nia^ 
take. The petuioner never did write a ^eatening leUev 
to the accountant, nor did he make any eommanieatiot^ 
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pttS imkI IrapaaiiUed tbe sane to the petilioDer^ £» ^le 
e<{H»M {l^rpQle of him^g hU approbatioo or objoctiona ta 
k. ThU fiwit i» estaUiabttd by tb« oath of tha accoinU 
Mt^ wbfn ^wofii b«f(Mre j^oiur LonUups. « Dqpoiiea^ 
<« that baviog made a ckaftof hia vtport. Air trammiUed 
«« li^ Mwi^ to the agwit Ibr Mr Hay> deiirimg bim ta 
^< ffioi:^ Aif r^moritis f{pm t^"^ In reading Lord Pcm* 
deot Ho|ia> chat^ thU fact b esitwely kept out oC 
vieir, and the matlar ia rapveseated aa if the petitkuieR 
had of hia owu acQordj^ and at axk irajm^per period, quuIa 
a QonfiH|uinQatiQ9 to tha aocamnta^t, illegal ia tha act, ^^^ 
wmmtA m tha otyact* Yha fact beiag cstabbabad^ that 
the acfioniitaiil ^rckced th9 petilbi^ to traosm^t hia ob* 
fiarvHtioiia o& tho irqpMortt, vbioh waa put into the patitioiw 
er^a biffda fbs that dhtioct puipoaaf tha illegality <^ wxit* 
lug the said aooaiHitaat totally ^bsapfaars ; aadthiabcioga 
j^aur liordihipa te the OMtttec eoatainad im the said fiOpM 
iaiiiii€Pitif9D» vUeh haa baaoi tenaad abusit^e and tbraatw** 
ipg io ^ li^gviagtti w4 flisboiiour«bk mi ^^nmiaM ii» 
the iQletiiiQaik 

Thepeli^aMtdaQkathaoriaiiDaliiitentioa^ andhaab* 
denies tha^ the Uoguaga ia eitbav threatening: or abusive 
uoder the <&rciiieatii>oea ef the aase« On the contrary ,. he 
m«intaies> idbet. he oviy aaktd the eecouataot to fraapie hia 
cppoci cDOsislent with tiiiilhy aod to inahe tj^ 
oetinls batmxt the pmiea coefonoable to htir. In de^ 
mending this, he only asked that justice which yoill; Loid« 
ships, hefere CM: and your Qoiinti!:y, adounistar to otfiers. 
And ha rather thimlvk that,, ha sjUf|Knrt ef thia a^venaen^ 
the fialleifHi; ^uetatioe froas tfaat^ I^eltev to the aeeoimtaat 
estaUiahes tba fiMt ThesfB ia no threats but argiunMit iib 

whet feiUoiini :--«- 

. «^ YoQ m^ i^evy sansibk^ that whan Una loftoi was qw 
H jfeeiiM^d bjr tOie Court in Vl9St be aohacribad a bond, 
H and ealerid ioto a pontile obUgatioa to lodge tutorial 
^ inisaiiteim » dj»)siftte4 1^ hid dsmu ia that Act uadei} 
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<< which he petitioned to be dppoinUd^ aod that * he alio 
^ bound -himself under heavy penalties not only to lodge 
<< tutorial inventories, but also to make up and lodge with 
^ the Clerk of Court each year distinct statements of his 
^ intromissions, charge and discharge. In order that he 
<^ might securely plunder the minors, he totally failed 
^ to perform the obligations in the Act ; but surely this 
«< does not alter the law, or anmbUate the contract which 
*' still remains in all its original force. And in now 
^ making up a state of accounts betwixt the parties, it is 
" dear that they must ether be made up in a legal or aif 
^ illegal manner. If in a legal manner; they will be made 
^ up conformably to the conditions contained in the Act 
*< under which the Court appointed the factor, that is, in 
^ yearly statements, charge and discharge, the annual in- 
•« terest being applied to extinguish the annual family ex- 
*< penditure, and the balance each year carried forward to 
*< the niext yearns statements. If in an illegal manner,. 
«< then they will be made up in complete oppo»tion to the 
^ directions conUuned in the Act under which the factor 
<< contracted with the Court. And this is just what you 
^ have now done. You have branched out the accounts 
^ for a period of twenty-three years,-v-you have rendered 
^ the interest unproductive,*— and, by a combination of 
^ errors, you have in your statements deprived the family 
^ of minors of about ^4000 of the wreck of their fortune, 
«< which, both by the principles of law and justice, is ab^ 
«* solutely their ovm. 

«< You know much better than I can infotai you, that 
<< I am here stating the truth. You know well that the 
<< factor cannot object to the accounts being made up by 
» you, on the same principle, and in the same manner, 
*< in which he was by law bound to have produced them 
*< himself. You know well that the family of minors have 
^< an absolute right to get their accounts made up in that 
<< manner, any other method being illegal^ and contrary to 
^ the positive and existbg law under which the ptopert^ 
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** was iQtromittecl wkh, and carried cff^ by order of tbf 
« Court. 

*< It surely will not be contended, that the Court can, 
<* in justice, cause the property of minors to be carried off 
« from them under the authority of a given law, and then 
^ deny them the protection which that law affords. This 
<< would be clearly establishing that a conspiracy had been 
<< entered into to rob Mr Cranstoun^s family of their pro* 
^ perty. 2?W Lord Preaideniy Lord Succoth^ and yourself^ 
^ JuMve no more rigfU to deny me ihe benefit rf (he laws 
** made Jbr my protection^ and under uihkh my property 
<< wcu carried offj than you have a rigJU to rob me on the 
** hi^way. I do not now, therefore, beg of you as a 
<< favour to make up the accounts as directed in the Act 
« of Sederunt It wk» your bounden duty to have done 

<< It is not my intention to attempt to conyince you that 
<< either your first or second report can be corrected, t 
<< object to your statements in toto. The facts speaks vo^ 
<< lumes, and require little or no comment Instead of ap 
<< plying the annual interest to meet the annual expenditure 
<< as directed by the Act, you have opened heads for the 
<* interest, without rendering it productive ; and you have 
<* drawn the yearly expenditure from the principal, thus 
<< depriving the minors of their property, and illegally en- 
<< riching the factor.^ 

'The petitioner has annexed a state of claim against the 
said factor made up from his own admissions, as appears 
in his accounts obtained only by compulsion twelve years 
after he had been in possession of the estate. The factor, 
in Ins accounts, contrived to make the minor family £50^ 
S^ in his debt;, and, from the same accounts, the petitioner 
has made the factor above ^3000 indebted to the minor 
family ; not to mention the expense of twelve years^ litiga* 
tion,— the general bad conduct of the factor,— -and the 
suspicious circumstance of his never having debited him^ 
self with a sum exceeding that which he recovered from 
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thd eitate of tha gradd-oncld of the minors, && hat bben 
already stated. 

' Youf Lordship) are sensible that the petitioner has had 
the misfortune to offend your Lordships, and to be tried 
by those he oflVnded. For reasons already explmned, and 
standing on record, the petitioner declined the jurisdiction 
of the Court, and reftised to eitamine any witnesses, or 
toake any defence. This ought to hare made the prose- 
tnitoi^s witnesses mote guarded in stating the truth when 
lipon oath, as they were not to be cross-examined. In so 
far as nsgards the witnesses who tptre not members of ike 
Courty they all swore correctly ; but some of those who 
%ere members of Court, gave their evidence' in such a 
manner as would convey to the public an incorrect opinion 
^ the petitionei^s conduct ; and one qt them, in particu- 
lar, swore, 1«/, That he relinquished the petitioner*^ em- 
ployment, because the petitbner did transmit to him on 
the !t6th of August 1818, a variety of printed papers. 
This is not true. The petitioner sent him no variety of 
printed papers on the S6th of August 1818, when he re- 
iinquished the petitioner*!! employment : 8%, He swore, 
^hat among these papers (the words, « he also thinks,^ 
were interlined afterwards,) there was a printed letter ad- 
dressed to Mr Wynne, Member of ^rliament. This is 
not the fact ; and further, it is impossible it ean be true, 
because the letter was not printed for two years after Au- 
'gust 1818, and because the letter produced takes notice of 
the actions of that very individual, which happened tofif 
subsequent to August 1818 : SdS^, He swore, that among 
•the variety of printed papers, there was a copy, or extract 
iVom a copy, of an Act cf Sederunt, or petition fbr recal 
of an Aet of Sederunt. This is not true ; and beside, 
the printer has sworn in direct opposition to it : iihtf. 
He swore, that along with these papers transmitted him in 
August 1818, there was a letter firom tiie petitioner, lii 
which the petitioner announced it was his intention to 
^publish. This is not true. The petitioner sent no sudfi 
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piqper, 'noflr dkl he send «by letter. cbn£ainii)g.a siligle bint 
or expression about publication on the S6th August 1818. 
It is af^ct, however, that this witness did most improper- 
ly relinquish the petitioner's employment in August 1818 ; 
and it is also a fact^ that he did, upon oath at your bar, 
state four reason^ for doing so, and all of them are iiicor* 
rect ; That witness' was dine of the petitio^ier^s counsel for 
a CQAsiderable time ; he was bound by hi^ h^Hiour.as a^en- 
lje9ian« and by his professional oath, as an advocate, to 
support the petitioner'^s interest ; but it was a disgrace to 
i^lmqiiish the petitioner^s<employm0nt in an improper map- 
nei:, and afterwards appear at the bar against bis own em- 
ployer. The. truth is, he broke down with his own weight 
in open Court, not under cross-examinatioiM^, but in the 
hands of the prosecutor,' while {^ving eytdeboe^ against the 
fccused* Yo\ir Lqrdships da not require to be told, that 
after a witness is put wpaa oath, he ah^ stund with his 
fyoe to' the Jujdge, and not a whtiper, not .a word must ,be 
sud to him,, or by him, but in the hearing of both parties 
apfid of. the Court, This witneas ikx^iag that be could 
ppt go on, after he had sworn lo that whidi* was not truie, 
turujed his haek.on the Court, and had entered. into a pri* 
y ate and whisperipg conversation witii the Crown counsei, 
,^nd it was then, and not till then, that the .petitkmer com* 
plained of such a proceeding. The words << he also thinks,*" 
were interlined after <^ petitioner had complained that 
the witness had sworn that he had received a letter ad- 
dressed to Mr Wynne, which wcu not printed in August 
1818. The petitioner trusts, that, your Lordships mil 
consider it your duty to enquke into the conduct of this 
individual, and allow the pertitiotier to prove what he has 
fitated. It is hard, indeed, thkt members of Court should 
. first injure the petitioner by a brefach of profesaonal duty, 
find aft^wards. give evidiencie' against him in the number 
he has described. ; ' 

. The petitioner ^hall only add, that he. feels ccmfident 
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dt«t thi( honour Mid dijj^ity ct the Cotti^t, unci tb^ jiTKtfte'^ 
of tho country, will point out to your Lordships the pto^ 
priety of an inquiry into tho wrongs coKiphdned of. These 
wrongs tho petitioner has stated and anvnad verted upon 
with that freedom which he conceives an injured subject 
has a constitutbnal right to do in* a free oouotry. But if 
in any instance be has exceeded the bounds of Icur dis^ 
cusdon^ he witf not only eitpnnge such expressions from 
the reoordj but he will publidy eicpress bis sorrow for 
such a mistake ; for it is not the petitioner's, object tooSr 
ftfcttd your Loixkhips, but to convince yon» that under a 
eomlnnation of circumstances bo baa been deeply injared^ 
The petitioner when fonnerly complaining of hia vroDgs^ 
did, under irritated feelings, use expressions which cannoi 
be justified, and for that he sincet-ely expresses bis sorrow ;• 
but he is conscious in bis own mind, that he never did 
tnalioiously ule any expression with the intention of- ea« 
Inminating yomr Lordships. He trusts he bos in the pre. 
sent application; satii^ed one- and all of your Lordships, 
that he is not the party who is most ginlty, nor the indi» 
vidtial who ought to be confined in a jaiL And therefore^ 
lie confidently expects you will liberate him^ and afibrd 
bim such other relief and ledress^ as to your Lordships 
shall seem just 

4 

Li respect whereof, &c. 

JOHN HAY. 
Canongate Jail, ) 
UlhJvne 18%^. j 

w * 

<' Edmburgh^ June SlOfh IdSSL . 

<« The Lords appoint duplies to these repMes to be 
^ given in, printed, and put into the boxes, on behalf of 
^< his Majesty ^s AdvocatCj within eight days flroni^ this 
^« date, with certification. 

Gso. FjEaaosow, A P. P."* 
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fi|7PX.I£S :for S^n William ftM of Si , Cutbiiri^eay 
BaroDQt, |)i» Maj«at/8 Advocate, to the fiepU^ fur 
John Hay, prevenUya Prisoner in the Jail of Canovh 
gate«^ 

The onlj question which can coiopetently oom^ b«f(wa 
your lordships in the present discuwoa is, wbethar. th« 
patitioner» John Hayi ia entitled to be libentted from the 
j«U ef Canoogate, without finding surety, in terms of tb^ 
sentence under which he is iinpmoned* 

In th^ answers to the petition for liberation, the respon* 
dent stated that it was not comp^nt lor youv Iiordsbipii 
IQ neview, or alter, or renit any part of the sentence, you 
had pronouoeed ; and that even if such a power had been 
vteled in you, there was no sufficient reason stated why 
jou should exercise it on the present oocajuon^ 

The respondent purposely aroided entering into any diSf 
Hussion regarding the irrelevant and groundless statements 
with which that petition was loaded ; but he.conduded hi$ 
«nswer, by stating that, if it i^peared, from the authenti? 
cated report and evidence of medical men, that the petitioop- 
er's health was impaired by imprisonment, and that aconr 
tinuance of impriaonment would endanger his life,, youi: 
Lordships might afford him relief* 

He has not with these replies produced any certificates 
by medical men, or mentioned the sulyect of his health at 
all, but has devoted about twenty- seven printed pages to 
statements totally irrelevant to the questbn of his libera- 
tion. 

These statements seem to consist of accusations against 
members of Court, and even reflections upon the Court 
itself; and they contain mu«h discussion relative to the 
merits of actions depending in Court, and to which the 
petitioner is a party. But here all these tliipjjs,, even were 
there any foundation for tbemt ^xq out of place ; and it 
cannot be expected of the respondent, nay, he conceives 
it would be mpvopia for liim to enter at all into these ir- 
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releT»nt matters. If the petitioner really tliiuks Im 4mw 
anygrounds of accusation against members of tbeCoart 
or otiiers, he may advance them in proper time, place, 
and shape. If he has any complaint to make against the 
judicial factor, Mt Scott, he may make that complaint in 
prc^r form ; if be bas any pleas to urge on. the merits of 
his cases, he can urge these in the cases to which they re* 
late ; but the only queittcm at present before your Loid<- 
shtps, and to which you can at all listen, or to wbidi the 
respondent is called upon, or, with any regard to regula- 
rity, can be permitted oiBcially to address himself in this 
discussion, is, whether the petitioner is enlMed to be Kbe-: 
rated without finding sur^jr fer his good behaviour in 
terms of the sentence pronounced against him ; and upon 
that question the respondent does not conceive it neoessiiry 
to add any thing to the statement in his answers, because 
nothing is said upon it in the replies. 

It is almost the invariable practice, when persons are 
punished for oiBences similar to that of which the petition* 
er has been convicted, to ordain them to find surety for 
their good behaviour for a certain space of time ; and, if 
that part of the sentence against the petitioner is now re- 
mitted, merely because he says that his friends do not 
chuse to become sureties for him, it is ^\n that such* a 
sentence cannot be enforced against any delinquent what- 
ever, as every delinquent can state that plea. 

* In respect whereof, fee,. 

DUN. MCNEILL, 

" Edinburgh, 9d July 1882. 
<* The Lords of both Divisions of the Court having re- 
^« sumed the consideration of the petition for John Hay, 
*« and having advised the same, with the answers, replies, 
<< and duplies, and the note given in for the said John 
•* Hay, find, that in so far as Mr Hay refers in his peti- 
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** iicfA and replies to the cau^e depending between biin find 
<* Mr Scott, it is not competent for this whole Court to 
<*>nMke any .order in that process depending before an 
«< Ordinary of the First Division, and therefore that all 
«' such matter is irrdevant in the [vesent application ; and 
<* further; find that the petition and replies for Mr Hay 
^< contain many fstae averments a8> to the proceedings of 
<< the' Court, partieolarly as to the Lord Advocate having 
** been present at the private deliberations of the Court ; 
« and also many injurious^ and calumnious reflections 'on 
^< the Court and Members of the Bar : therefore, as well 
**-BB on the meri:ts, fefuse ther desire of the petition and 
^< note ; but in req^ect that the petitioner* sets forth diat 
M he cannot find persMis to be security 'for him, resove' to 
M the said John Hay to apiply to the Court to beiiberated 
^* on^hts own bond, in terms of the original sentence. 

(Signed) *« C. Hope, /• P. ^.^ 

• • • » 

- When* I' received the above interlocntto, I decHned 
^gning any dbligation' whatever ; but my friends advised 
me to press the matter no further, as the signing such an 
obligation did not prevent me from doing any thing that 
was in itself legal and conHitutUmdlf under the particular 
circumstances in which I was placed. After some fur- 
ther procedure, I became hail Jhr my self y and obtained li- 
beration from jail 

I was confined in jail from the morning of the second 
day of February, to the evening of the eighth day of 
July last, bring upwards of twenty-two weeks. On ob- 
taining liberty, I instantly set off for London, in order 
to complain to the House of Commons. My petition was 
presented by Mr Hume, and the subject received great 
justice- from that Honourable Member, who q)oke for 
about 'half an hour. He commenced by saying, that the 
petition he held in his hand contained such complaints, 
and such unqualified charges against the Lord Presi- 
dent of the Court of- S^sion^ that be bad for some time 
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tiesitfttoil to present it Buth&Ting reoeired ietters firyni 
respectable individuals in Edinburgb) cDrroboratbg the 
avertnents in the petitioa reganiing tbe procedure in 
Court, and having compared the petition with tlie doeu* 
toents in support of it, he considered it his duty to lay 
the petition before the House* The Honotiraible- Mevsbar 
took nbtice of law9 ' made hf ih^. Cmnrty'-^^ Preaidenft 
H<^^B assertion, that these were '*^ the law of the laod.^ 
Mr Hume snid, << It h9^ been time denied in this IloQsa 
i^< tbat.bis Lordship uaed e^cb esqpresoons; tbepetitio9e» 
^ now oifers to pro^'^ the fact al the bar, but what readers 
» tliis of less importance, IboM in vny band a speech 
'* trritten. out a»d corrected by Ix>rd President Hope^ 
f^ and tranMulfted to the petiliooer in jail, in wfaieh bia 
«< Lorddiip staites, that the Aot of Barliamont 167% 
(< made for th^ protectioi) of minora being d^ifoQtiye, the 
<' Cbutt made M Art of Sederunt naucb .better, and con- 
<< tidning excellent regulations. So, Sir, (looking to the 
«< Spesd^er) we* have it here in writings ' under L^r 4 4V». 
« Hdeni Hop^s own hUnd^ that when your lawa are by 
V the Judges &on0td«red defective, they do then leg^ata^ 
«< and Acts of Sederunt M^ bmnM ike bui^ ffihe landi. 
*^ 'The pettlfoner states that he has been deeply i^jmied 
>< by such pfoc^eedings ; that he ba« been prosecoted bkt 
•^ t, criminal^ «od, without the verdict of a jury, seDfteaoed 
*^ to four months imprisonment I admit, Sir^ ^h^ every 
K< Court has a right to support its own dignity, and *puw 
^< nisb fer contepfipC But here is a proaecutioo, noi ai tkf 
(^ f n^anc^ qftj^ Courts but at tbe instai^ce of bis M^esty?a 
ic Advocate (br tlie public intarestt tbe accused wm charged 
f< with crinie, but lie was denied a trial by jury ; he was 
«( tried by those, who, as tbopetition^ expresses it, wers 
'<< Patty, Jury, and Judges ; he wns proapwotdguilty 
«» by those who had an interest in xloing so. « NoaK, what 
«« did the petitioner do in suob a case ? he juatdi^ what 
n} foron0wot|ld bavodone, andwhnt I beiiave every 
«^i»e»)ber lAtlpf House i^o\M b«ye do^ ixf tk» siuM sU 
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^4ir|lkki,«^)ie deefintd fhe jurtfidictibn of fbe C(iuvtjp<-4i0 
«< pheaA on record bis remold for ddbg iOi^*4ie refused ta 
^ jom issue whk bi» Majesty ^s Advocate, or plead a de« 
^ feikce* The petitioner states^ that this proseditiiHi against 
¥ hitn has arisen out of an aetion he lias in the Court of 
^ Session against a Court faetor, in consequence of t&m^ 
*^ plaining that bis yropeity had. been intrpmitted with by 
« a law miule by Jadges, and that the action for recovery 
^ of that property has been thirteen years in Court, witlu 
«out any prospect of a ten&fnation* It will be stated 
^ froob the other side, that the petiuoher has used stroi^ 
<< Iwiguage to the Judges^ aiid addrc^ed them in a man^ 
<< ner they are little accustomed with. I admit he ha^ 
«<' Ame SOi and I willbeglBd to }ixi&^ that predsa style of 
«« langui^ in wbich these Judges expect to be addresa^d^ 
^ after causing da aaan^a property to be intromitted with 
<< iff a law of their fnakingy''-^d^taifiing hi&taseb^r^ 
^ Aem Jbr thirteen years^ and rui9iing him and his for^ 
*< imtg imJfh , unbearaUe expenses P • The Honourably 
Meflaber was extreoieiy eev^re . cai Loql President Hope 
layiag Jown- conditian» jUx Mr MiU0r,*-«-conyening , tb^ 
Judges imA shiuidoorfs aiui there pbiaining their (^nmio^ 
and voiei* But what.appeared to make the deepest imr 
pressien on the House, was, that of charging his Lord^ 
ehip wiUi coaoeaiiag and keeping back my. petitions fsom 
the Court, praying for such accommodation in the jail 
as. might not deprive me of life* Every Member in the 
House seemed astonisbed at what Mr Hume was then 
ttatiog ; some of them rose up from their seats. The 
Lord Advooate made signs of ^yspieasure, by shaking 
hie head. « The Learned Lord (said the Honourably 
^ Member,) may dutke his head, but I state the fact from 
tc a document his Lordship oannot dispute. I hold in 
^< my hand a Utter from Lord President Hope to the 
«< petitions in jaU, teUimg him, that he fkod kept back his 
** p HMme Jivm tike Court ! These petitions. Sir, describe 
^•the misen^le'#pi^tment in whch {^Ir Hay was coa- 
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<f fin^, tbftt otdmaUsweri pBaced m tRi isM to kHip o^ 
** the icoUr-^hai the rmn frtm ihe pxif had idcetrojfed 
f^ his, bedi — that -he teas: in bad heaUh^'r^nd Jron^ the^ 
f* want (fa bed was sUqnng^ on ich^/irs in thfi.coldn^mth 
^^cfFehruary. I put it to the candour, of this Hous%> 
« what^iuion caubeenterlaiiied of that Judge w^ho could 
<' conceal mtch petkions Jrom the Conrtr The HgnoiiD- 
able Member concluded by moving, that the- petition be 
received, and. pledged Mmself to nlake.a motion- xiex,t Sa»* 
aion for. production of the papers in. the prosecution. The' 
petition was accordingly received andKhudon the.tajbk* oC- 
which, th^ following is a copy :— . < ' 

To the Honourable the Commons of the UiiiT)Si» £i»^v 

r nou of Gaeat BaiTAiN and lasLAKO, in P^iiUam^nt 

. assembled; the JPetitim of Joaar Hay^ ^IAte/)£ei(4ulDt 

in Iieith. , ,, . .» 



• * 
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Shewetb, . 

That your.petitioner was Jatdy a merobaal in 
imd in.l809, became related to a .family who bad-bew 
loinorSy^and whose property had,>by ordet of the Court-af 
Session, been carried off.and .intromitted with under^a law 
made by that Court, in direct opqposition to the Act ^of 
f arliameat 1679, made expressly for ihe protection ofmir 
nors. .The result of such . procedure is, that propeity .to 
the extent of ^10,000, including interest, ^caimat be^re^ 
covered. Tbe injured family have for thirteen years pe- 
titioned for justice and restitution of tfa^ propei^ty, but 
in vain. They have pioved against the intreinitter iqv 
pointed by the Court, acts cf gross mdraliraud, fiilsehood^ 
and wilful imposition ; yet, in the face of all this, they 
have, by Mr John More, and Mr Jdhn Hope,, (the XiOi4 
President's son,) been advised to '<. abandonitho^ausef^fiv 
>' lumever improper Ute /ofitor. mtuf have ^ acted, he wouhl 
<< not on that account be deprived evan of liisoomasission^? 
tfic Court not being in ihe practice cf- givbiff minors the 



fdrty'^d it lArried tffffHfnt theni. Tf ti6 p^itwmer stisp^etA 
\A^ thfi bath bP sudh a statement, petition^ iV^ Cbtrirt fUt 
ihe recal at the Ait of S^dertint 178^, wHfeli pJret^ilft'flii 
Injured 'party frt)in stating hh own cauie ;* iiid, abotrt'tli* 
kttife time, he cdthplamed tfia* Mr Mori'dttd* Mr Aopfe 
fiad ^efirSfed to statd his caie to the ' CWitt. 3Po¥-:fo\a*. 
!iig, tire petitioner was called to tR% Bai^, abd'fty t<^ 
•ftfefeidcnlt Hope, reproved in i^emok HltfeftipttrStetiiWtn^ 
ffi* Lordship, without isuquiry, decla^cA iht jM*flti6ttert 
tomjifoM ^gain^ MtthHl Jbhe^ lie (»id, tl^a^ ^* Atfk'iSM 
** ^ertn^ were the law 6f the landj^ And fllireateneS tt 
Yrea€ th6 ]^tSti6ni^ as ai crtinffia!, if e^ef He agisttii trdiiM^ 
%he Court. The petitkmer afterwards eitilployed !Mf^ A;« 
HGMbrdto be Ms age^t, Svho erigkged - Mr M0i^ to ti^ 
^ouuil^ ki tlie eaus^. lil so fiir as tUeSr written ettd^ee 
^^ dHitled to credit, they i^M^etiy e<>ft«^da^ ^nilii l!oM 
^FJnesidetit Hope ; and it appe^s tliat Ms^ Lordihipf lit ys/lk 
ptWifte tt«etbg, laid down ccrnd^tiomf to %lit fifilk^lM^ 
4be petttidb^ir^ taiusi< %te to IbeitAibJagedti Ar !^lftb^M« 
it coi^ M murdeKd by t)ie eouhserwitihoirt •beln^'ftiL 

ftli(f ^HMtM conditions t6 that councibK but be tias tf^iiyft 
4iiediiKNi Bering hiflfi into Ourt, lace to liide, Mfoft^ 
-^ pi^tilic3fn^n rfhcf pefifkmer concriihi^ ih^ Ife \M 

be^H deeply injured, and Hiiispecting the eiistehte'6f fc 
H5ifiMptnicy to liiict Mtt !fer eitpoiSng ifhitih abtis^, tdiif. 
'piaitfcid tkWbOgh th« pr^ss id Mehibers of Paflknient 
^«»diitbitfB« TIAs^gtm offHttB to fine (MHf ofSeiMH, 
*md ihi'L^ AdvwiOif if SdefOaM, thought propjrr tb 

piNMei|t«fib« petletoner dsa criibiimf, noi hefinre ajur^^ 
"ind b^0 Vk$ iuig6$ who had wi^&ngidtdMf and who hcH 
km MM$§ ihemvbitlmg httfi. Vut reasons standing ou 

PBetffd^ In tMs procMs, the petkicmer reftiscd to j^Iead a 
idiimot l^tfeie IhQSie wbo were Finrty, Judges and ^dty, in 
^chrii mm oauae. ' tit pimfei f&t a tAei by jury, bt!it this 
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rcftiied him ; «iid und^ toeh prooedgrfy ftftmr ^^tf 
di^' atteDdaiice in Court, he wai lorn from Us jcouog 
«dd unpioteetod family, and dosely confined in the )ail of 
OMioBgate, fiwi the second day of FebruaryiiU the «gbtl^ 
dtagr of July instant, bring upwards of twenty-two week^ 
In tlntk procedujse^ npt only the forms of justice^ hut the 
.^^y^app^aranoe pf it were totally disreg^ded. Firs^ 
f/jnder lord PreMeni Sope's amn ha$uLmiting^ii, ofp€af9 
ih0i hi woi mmmmei b^re ike Lord JdvoeaUf ibtproi^ 
cuiar, and iecre^ gave evidence 4igaki9t U^ fpetitiotuTi 
madrigfteivmrdi jol Judge in the cauee^ and premded aver^ 
the CgnrL Searndfyj One of the witnesses having sworn to 
that which was not true, found he could ncKt go oi^ ha 
jtnmed his back on the Court, and entered into a private 
or . whispering . conversation with the Crown, Lawye|% 
The petitioner complained of such shameful prq^uir^ 
and for d<»ng so was n^oved*. Third^^ For several 
4iQrs during the trial, the Judges hod opiisultationa i^ a 
pritafte room be£sne tfiey^ entered the Court; and in tliait 
private room the Lord Advocate was seen with thiw% 
and flom it he accompanied them into Court, Fc^rik- 
Jgff There is an Act of Parliament which wfM made 
mtifie the Revolution, ezpresriy declaring, that the Jfudgee 
MS ike Comri tf Seeeion ehail noi give Aeir opinkme 
and vpies an questions b^/re the Court in a primfif 
room^ but in public Court, and that there the interlocotur 
shall be written out, not by ike Judge^ but by the clerk 
appointed by .the Crown, declaring that all cuses decidied 
in any other mannmr, or interlocutors writtenout in 'any 
.atl^,pbce, shall be «< nuU ^nd vrndi" and the writer and 
sign^ thereof shall be deprived of office. In thepetition. 
e/s case, the Judges acted in the teeth of this statute. The 
Lord President convened them in a private room, then and 
there tlieiropinions were deUvered, and the interlocbtorwrit- 
ten out, which interlocutor Lord President Hope brought 
into Court The treatment received in jml, in sp ||r.as 
his hardship is concerned, corresponds with his general 
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coo^jct towaircb die petttionelr. When dcdinratcd** over 
to the keeper, be found that no apartment hud' bten pm- 
▼ided for him, and had he not obtained one by fiivour, he 
n^uld have been nnder the lieeesaitj of assodatk^ and 
4i^ibg inth th6 vety t^vhe of 8ocAet7.-^A petition wk$ 
MimmUiedto Ae Court in ustialjtrm, statmg the fact, ani 
piSymg for ateommodation. 7he Lord Pfesidentthougiit 
|irof>^ to keep bade tkat pstUbmJhim the Court. A ^ 
^^cmd petition was transmitted, whieh was abd eoneealed 
A^tei -the Gourt, and in' the most eontemptuoos maimer^ 
Milmed by the penny-post, under a blank corer, hy.nii 
£lordflllrp*8 cterk. ' At that time the petilHoner occupied 
a ^mall and miserable apartment, where the dampness ef 
the bed compelled him for some time to sleep on chairs^ 
in the cold month of February, and no other apartment 
was ever providc^^ 

•"' These are the wrongs the petitioner with humiMty sub- 
mits to the con^eration of this Honourable House* ' ite 
has by judidai le^Iatbn and corrupt procedure, loet ooa- 
jildeinble pTo|ierty belonging to hie wife, independent of 
Ui^ expense, the loss ai^d damage he has sustained in Hi- 
tempting to recover it, the petitioner respectfully entreats 
'this BEonourable House to enquire into the wrongs he has 
mSkrti, by ordering the production of tiie records of the 
|ivecediire in the prosecution against liiiEU 

May it therefore please this HenouraUe Houte to 

• ■ ■ 

order the records of procedure against ^ peti* 
tioner to be laid on the table, to take hil»^ case 
into consideration, and to afford- him svidi relkf 
under the dreumsfeances of the case, as to this 
Honourable House shall aj^iear just. 
And the petitioner will ever pray. 

(Signed) JOHN HAY. . 
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G(»Y ef «a APPEAL 4q tka VnWkh ks ^^m J^ur^,' 
I ckciUated ia ^ptepabts aDd October Jjtst ■ •., 

• . . * • » 

! It is ft ji^^ki^n ybiob i« fipaiQ^iiwd. in ^Ttrj.fcef tlnleir 
<^(baA «^1 powfc is d^fiv^ from th^ peqpk,^ fiid tbatitkef* 
l|tv? 9 rl^l-to he inforaml gf ^le pubbe «ot« of tboneiiWf 
(£i4diif|]a tP ^fbom that iKiwer is del^^tecU Our laws am 
iDud^ by Poftiiuiieiit fer tb^ proteolion funci seoiirU]r«f our* 
]f«i!9oiis and f|o|peK4jf) ^siid if those w^p waiotnisted witli^ 
1^ ^^so^oq «f dmo ^q^tlior pefTTert the law, dakigr jimh 
tlM) or APfHT^sfi t^is. Bivilij^t) thsy are bigUy wlpaM^ MM^ 
^Hgiftt lo* hp e^JM. to- ii:stmt:asGrai|t before tbat tnimnpl 
^ wUcb tb^y jSre luseoable, Tbe pablic bare a right tqp 
^it&ssfi ^udi^alprofeedii^Si ta^sensure or approi[&af tbem^ 
|f that i%ht is ^enii^ by Judges^-^if they dare to fmu 
ceed against the subject in one single step with ^uf.do9r^ 
qrqui ffCourt^^ or in. public Court prevent tike meamft^mm 
iimduaf in ika Uaifed£wg)ireJrom repeHing^hiWgfSAUUi^ 
\g^ isJMre hischara^er or causey^tbey taJce upon themsehe^ 
% fearful responsibily* T^eir SDva:^exgn was fworn <« lc| 
fi dpig ^d4Q3i JQstioe. to np iqan^'' ond v^itb that patii 

;> In o^de^ tJtiat m^ qoooplauit^ as st^tfd in the foUawing 
9^e^.^ cppy of ifl^ch, bA«f h^n trapsmitted !<» |^d Pfcv^ 
sideut Hope, mf^ be intelli^bb to those wh<»,ai9e^ sot m$ 
quainted with the whole proceedings^ it is necessary to 
flats t)i0 oii|]|p«9s» ^ gfotleman^ possessed ^£ eooaiderabio 
llp^icuil^Bal pvGfHH^x ^x^ whp^ occupied ^s^t^nsive fafms 
4p (h^ »oii|th ^ ^(^ndai 4icd in 179|8ji iritbo^t having 
Iliads A p|L^M9|€fil of hi^ a&irsj, leaving a iiM^or {family of 
;^tf|in£ l#di^* A mefjchaQt «i EdM^ivgh {leit^ioned tbe 
Court to b^ iiija4e factor on the estate* The Court ap- 
pointed bini) vi»t ^^nfofi^aU^ to the f^ute of Parliament 
167^, made for the protecticn df minors, but under ihe 
author^ qfaiaw tnadg hg the Courts termed an <^ Act 
^f of Sederunt,'' and so formed^ tmder esiatiii^ moceduie, 
as to a^ and amei tfieirjaciors in plundering the eMake 



'mimitom^ of ^n pr<^ft;, ^forip^Me.ta law, a|A4 CoQ 
tMbr^ jFIMis faff viMd? up !»» mwai «09Mii|f <«. 8|?(t^yEmi% 
of i«ijr»cki^pt4<m t be reftMffd t^ (}o ib% wad .wb^ii* j4i« 
i^^iior £|iq% .Itip^miS of tffk im 4i^pMt«4 ff» MR Am 
ijjglbt'M 4a|l him tin aofoj^nt, w ^JMn.fnini: biWi fDJI 

^ iAiil9r«qr'iM«it9h44 bvm f^igsV y^i^ b^lto:^ l|i« l^qcdk 

4eKi^^(i4 ail i^QPft in wUk»g% <^v^wg lbs Q;i98fi 1p }/§ 
giYw 1^ ipd'onii 49f lb? imiwf^ they miff^ wa% '^ tbtjt 

QflKMrtrWAi not v& *^ the pr«ai0Q'' ^f 0LTiqg effect tp tb^ a«$ 

w4er wbicb;tbe Ci^urt cnui^. tbe wift^i ^ mm^ t^ 
be ^am$d ^ firop^ rtb^» i^^tbey f^ua^d toremiiiaQouiv^ 
9d m Ibe^ibsti « .<W9 of -|b^.|r«tiw»|e4 hi^ F^i^ tbi qtb^r 
kept tbeoH ?< bi^ vrittfBii wd fKm«J(M ^puwuis Wt oq^ 
ffrtaAiibed» jbul (dM«f^9«tinfi^ Mi|i«of the purai^or^} it 

VM lit difp'afl^AiJL ^ 4ui bmo^r of 09^ ^ii4ge8» m4 

M]tho;chariK^er pCiyuii 3upre|9)^ Pourtgi .that I fireelj^ cfw^ 
feM I did Wt, ^t Jb^ t^ 1^^ fsrodit ^ it, I coiQpbuned 
tot ^ C>;^urt of the||9 c^i^aseljt that initea4 of stating my 
e$u99 ^oi Xh^ Courti^ directed by me* they had &vaiire^ 
i»e wi4i itbeiTtO^P pinion Qa(hf forr^jp^^ qfUt^ CqurU 
whibb wap«9t49ked.of tbeR|v I complained of lair^ made by 
rtb^^Q^ilfty apd pet^tipn^ for leave to st^ipoy own cfufi^ 



iUhsnt Hope, reproved, msnlled and tfireateiied. iSy friettd*^ 
beeame atanned for nij perBona) safety, and as for ^y 
cause, the impresrion en riwir miitds appeared tft be^liial 
4iirvt%, or inditveayf fais Ltyrdsbip woald secretly doft^ 
iBond with any agent er counsel I nt^ht in Inture UppoinrK. 
ami diat it would most assuredly be murdered by tH«r. 
I feH inditgnant i^ast those who coold insiiiiiate or bint' 
i|t suoh an aet of judidal depraTity ; bnt I an^florrf to 
mft that in so far as the written evidence of the agents Mr 
GUFonl, and diat of nay oouflsel, Mr ^nnilton 'Miiferr is: 
entitled to credit^it does appear, that enisin eottniiAiiea^ 
taom w^0 M^vfly^fMNbto-hia Lorish^ ; and thagt he did^ 
aaiiiowit idjiig, iSogr datm^ eond S ^m 4& Mr MUkt qf^s d8#4 
graceful descripiien^ mid eakulaUd to dtskvy my, cause He^ 
J^^Comf^ fivibiHl, JM ti% aocoinit df the Qiarter^ i^ 
jpeam to esMtUidi lits own depral^ and treaehery • to- hi^ 
^tonts, end that too in amanner by -lio lideaiM hiMiM^iijftlki 
Ur LcMid JPresideiit IfepC) -while Inl hor^Mf^ has twicei 
, in piiUiioieen^. unqtmBjUeSy dtttied ^l^faat . Ikfir Miller has 
'^ irritC^ I hihre Ibuir. times endeavoured^ to get tbSiei ^9lU 
^ lAr probed to tbe^bottonr, but I have always^ bden pre- 
vented, ^dier by the fonalB of Oourt, or by Lord Prei 
eident Hope.- If his lordship, after this ptibtiernoliee,^ 
MiH dedfoes to older 6iffi»rd and^Mr Miller to the Bair in 
wiy presence, in open Court, actd wiU not allow their eon« 
dttot tef ^ fiiily inve6i%at^, the M^M tMdodM on 
the^pnMiotoind wiMbe^thet'tusLordlfiipisguil^^^ ' 
> - For eomphkiningto Members of Parliament^ and others; 
fif-the delay nf ^jusstiee, and fer esiporing sDch sbante- 
fnt proeedare ; in particniar; fo^ eompbining to tW 
Court of the errors, and misrepresentations; in a' iter- 
port, made tip by Mr Husseil, the Lord Advocate 
thought proper to prosecute me as a crinntial before tbosfe 
^o were parties in his complaint, and had ah interest 
in pronouncing me guilty. The procedure and sentence 
isf the Court is taicen iwtice of in the annexed note to 
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X^ordi FrUMilent A)pe* ;SeT«nd of mj ftieiidi haf« 
yktd ne to instikitean action of dann^ges agaiuftt 
Lordthipy founded upon deliberate nudice^ injuttioe, op^ 
premov, and-wnmgjbasiinptiaoiiment But the fael b, 
qaaetion, boweTer well founded, gni fce miiKintd agaiatft 
a. JrU^g^ wlil. fab conduct ofi, the Beneh ib ^iiMpproved of 
1^ a .Superior £)ourt ; and: at «^try fieitiiti ivdgoct haa 4» 
jl^fnwt in tk^ pm» adtninbtration ef* Juftw^r it ibllB»% 
that 4bej) bi^ve a. rigbt^ ' and . that it k thefr- duly taeM 
Q^^tmet in briogiiig befoie the pr«^iei^ tiHxiaal puhfie 
fhacacterS'ir ho abuse the pomevf intnittfid t^ tbem for the 
l^aofml intiertt^ aii4 gpod of. the costtuinity. a| lf|ygift»- I^ 
tb^efbrey. the.public appiavajof.4h0.a9qjp«iive of abuser 
9^4 i^be. 4an4: 1 hai^ ini^de lyaiiiat iiyiiit^ <W«^ 

^Qfif tbey.oi^bt to co>me forvard^ either indAv^uaU^^ 
cplleptiydyy and aid ni& ^i, tbb unequal cooy^^ : Wilhiilt 
^f expiPesnon of puiblic opinion, it it to tw feav^d^ ttaai^ba' 
pjQQCflia&Qgi fgainttme will becf^ne << the kwrf-riifiiafdi/^ 
and will .be qu^»)i «^ a prepeditnt Jbr ^MM pronecuime^ 
or rather tpeniecutioni, - Bm if yigmsMe nnri ■juetitaniniiat 
meaifuceB were adopt(^ by iiidiitiduatB: in d il lnjut fkmm 
of the country, in petitiooipg Parliament to inquireiMto 
the wnwgi compbined of, and funde proyidcid'to dtfiaj 
the. necessary expense, we wpuld aoon disooier whsdMr 
ujUts of Parliament, signed by tha Sovefeign, or Atiti dt 
Sederunt, signed by Charles Hbpoi.aiw <« tbeiafraf tMa 
•< ItifidC and although hb .Lordship may neicer be idbia 
to'dbcqver << where his p#wi«i^ liegna,^ theB^pfesKtol*. 
tives of the People woujki fMlly .^iplaito> t» him ^ wfacie 
«<4ieyend.'' With feeliia^ of ymmn^^mBi 10 my Bey e s ii ga, 
attachment to the ccwiidt»t9o% and respecttomrds mf 
f<?Uow*8ttbjects, I subscribe myself, 

JfOHN 
Yoji|t F^ACK, Yoax Lane, \ 
Edifiburgfh Uth Sept. 18^2. j 
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<&OPY of a N6TE tmnwilttea to the Lord PirarsifaitA 

« • * of the CotTiTT of Scssroie, by JdHN*Hxr. 

- * . • ... . •* .... I • . . ^ . . » 

V ' Tout* LixHfiihIp do^ tiot m^tilf^ td be iii;finini6<f, 
thflt fin Mtioi^ in which I am s pursuer, bgainst A Court 
tetor, who had plotidehed a minor family of thtif* prtf- 
^perty, i^to,' by otd^ of the* Gouit^ retriitted to Lord ^u<{- 
Wh, about Mrken yia)^i n^. The process h still beforb 
that JFudge^ witbout ahy teasonable ptospeet of coinmg t6 
A^erminatiM. Hto Lord^ip orders pleading after pleads 
kn^i ani^apelr tftet paper;-^tfae expense has been ruinoad; 
-Ju4giy)g'fKAa hiil interloctitcM^, it appears to me, that he 
'iloes not read thi& papers he 6rders, or that he does not tint* 
dkrstand the cause, altltough simple in the extreme. ITher^ 
iii lamentaMe eiri^ende of -this fact to be ftraM in his Lord- 
'«Mpa interfocutoi*, eohtaintng a remit to Mr Chud Rtissefl 
,aeoonntaiit, befS»iid ever the points in dispnte were detei^ 
by bis LordeUp* Both parties olljeeted to the prd- 
hAng aent to bkn befarebe teeeiied It ^ bdt his Lord- 
(aUp.fbreed it into bia bandfi, and had soine pritat^ ineet- 
^ings'wtlli bisK The tesult ii ju^ what I anfiidpated, anfi 
wfaaa I waa assured wotild happ(^n,i^-4i statement oPrntrd. 
muntoa, and a report malle out on principles contrary to 
kw y i con trary to reason^-Mmd eon^letely at rariaiide 
•wtlh'lvudiT ' 

This fiittor appotiiced by thi Jodgea under mt of {heir 
latt^ and io.op|NMitiiiB to the statute, faa^ been gnitty 6f 
grdst mtn^eiJ^kui^ftiiAtodi mhd wilful ifnpoBHhn, prac- 
tised to « gMat. amount oar the adinor family, yet, at the 
end of thirteen years Utigation, no refiefcan be obtained^; 
aad, whot is worse, Mr Russell has attempted to wFitlr« 
wash the factor, and deprive the mmor fiunily of seveiral 
thousand pounds, which by law and justiole' i^ absolutely 
their own. If any of these averments are d«iied or' dis- 
puted, I earnestly entreat your Lordship will order Mr 
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B RUssell and the fact6r into Court, tb&t in open Cottrt, and 
in Lord Suocoth^s presence, I ma j% prove the truth of what 
I hicve here stated, respecting each of them. You know, 
my Lord, that it is the opinion of counsel ^ that ^< however 
*^ improper^ Court factors act, they will be screened in 
some shape or other; counsel and others, say^it is not the 
<< practice^ of the Judges of our Supreme Court to give 
the orphan and the fatherless the benefit and protection, of 
either statute or sederunt law. I sincerely wish I bad 
less reason to believe the correctness of such an avermenU 
From the treatment I have received, the public in general 
appear to think, that it is foolish in. me to expect to obtain 
justice in the Court of Session,.»they view me as a person 
to whom justice is denied, or will ever 1^ protracted)— ^ 
victim whose rights in the Court of Session aref to besac* 
rificed for havii^ exposed the abuses practised on the 
estates .of minors, and for having disputed the right o£ 
Judgias to make laws in opposition to the statutes of Far& 
liament* Such opinions as these ought to be cheeked,— ^ 
t^eyjareir injurious to your character|^->-disgraoefuI to the 
Court,— rand ruinous to me, A coaviction of that d&. 
scription on. the mind of the public, alarms my friends, 
blasts: my pursuits in life, and deters members of Court 
froni acting for me^ for fear of offending your.Lordship ;-« 
and,. as you will not allow me to write* my own papers, I 
am. by this method deprived of justice. - My right to 
obtain justice is an inherent^ it is an absolute right,— 
but for Lord Succoth to protract my cause by improper 
procedure, and for you to punish me for oomphunii^.of 
that abuse, is a total subversion of both law and justice.' . 
However pure the motivei of a Judge may be, when- 
ever his actions on the Bench are such as to produce sus- 
picion, distrust, and dissatisfaction, on tiie public mind, 
that part of his conduct which has created suspicion, ought 
tp be fairly, fully^ and publicly exhibited. An upright 
Judge will, under such circumstances, court investigation. 
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amd will be most anxious to afford redress to the party he 
maj have umnteniicnally wronged; and every corrupt^ 
tyrannical, or malignant Judge, will endeavour to intiroi'- 
date, injul-e, and destroy those they have wronged. I am 
bound to say^ and I would fain try to believe, that your 
Lordship never did tntentionaily wrofig me. You ought 
tberefbre to hate no objection to explain yout reason for 
repeatedly threatening to treat ine as actiminal, beciause I 
remonstrated against your Acti^ of Sederunt, and complmn- 
ed of counsel for having betrayed trust Oh6 of these 
counsel has, in writing, condescended Upon ^ondHidns 
which he said you did$ unknown to me, lay down to him— ^ 
amdiHons calculated to destroy my cause in the Court. 
Your declining to order that counsel to the Bar in my 
presMice, has produced en the public mind what I will 
Kiot describe. You will also be abld to explinn how you 
could, constitutionally, and in justice, sustain an action 
before yourself in which you had a p^^tial interest. 
In that action you was coinplaitier to the public prosecu« 
lor,— you was by hiih exafedii]^ as a Wtttiess, and fur« 
nished evidence to constitute the action agaitist me; and 
afterwards you sat Judge in the cause, and directed 
the whole pro6ecution,-i-a prosecution, not at the in- 
stance of the Court, but at the instance of the Lord 
Advocate, for the public interest^ and in that prose^ 
•cution you assumed the conflicting functions 6f Party, 
•Complainer, Witness, Judg0, and Jury. My Lord, this 
appears to me a disgraceful perversion of the judicial cha^ 
Tacter, and a fearful stretch of unconstitutional power. 
Are you quite certain that the public will calmly submit 
to see their felJow subjects treated in this manner ?<->.0r 
that the Commons of Great Britain will applaud and a{>. 
.jprove of your treating their ftitictioUs with contempt,-^ 
proclaiming Acts of Sederunt << the law of the lattd,^-^ 
subverting the constitution, by denying to British subjects 
,a trial by Jury^ when you have an interest in pro})oUn^ 
cing the accused guilty ? 
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D Btit thi9 is nbt iill^ nor perhaps the wdr»t feature in my 
coofipiaint^ — yowr Jbordship presided over the Court,— you 
directed the praeeediag9«-paiid, with suboiission, I 4o 
humbly think, that not only the forms, but the very ap- 
.pearanee of justice was totally disregarded. One of the 
witnesses, a niemlier of Court, swor^ to three distinct and 
deliberate falsehoods against me, and bioke down, in pu- 
blic Court, in the hands of the prosecutor. Finding be 
could not go on, nor extricate himself, he turned round 
to the counsel tor the prose^ut^n, and entered into a pri- 
vate cbnversation with them. I complauned of such dis- 
gradeful conduct, and for doing so was reproved ; a mi- 
nute was written out and signed by you, my Lord, ap- 
proving of the conduct of that witness. Contrary to the 
legal method of publidy deciding questions in open Court, 
on which a final interlocutor is pronouhoed, you convened 
. the Judges, noi in public Court, but in a prboaU roomy 
with .^ut doors. Thjere they delivered dieir opinions 
^ and votes, and there the interlocutor was written out, 
whith you brought into Court in your poeket. You 
know, my Lord, that tht^ was opposed to law, and in the 
. teeth of a positive and eiusting Act of Pariiament, made 
since the Revdutibn, which declares, that all questions on 
. whidi a final interlb(»itor is pronounced by the Coart, 
shall be decided in pubHc Courty-**that there the Judges 
shall deliver their opinions and votes, before the parties 
, and the pufalicy-^and there the interlocutor shall be writ- 
. ten out, not by the Judge, but by the clerk' appointed by 
the Crown. And it further declares, thai all questions 
, decided otherwise, and all interlocutors written out in any 
other manner or place, *^ are null and void,^^ and the 
writer and signer thereof shall be deprived of ofiice. Al- 
though the Judges did, contrary to law, deliver their 
opinions and votes in private, and in my absence, yet the 
public prosecutor was seen with th<em at their private 
meeting, and from that priVate room accompanied them 
into Court. In open Court you condescended upon dis< 
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E tiiict charges against me, which you said you stated for 
the information of the public ; but contrary to every prin- 
ciple of law and justice, you expressly prohibited me from 
repelling those charges, or at the time saying one word -in 
my own defence. Without any defence from me, and 
without the verdict of a jury, in an action, not at the in- 
stance of the Court, you thought proper to sentence me 
to be torn from my young and unprotected family, and 
immured in a detestable jail for four months. And this 
oppressive procedure was greatly aggravated by your 
keeping back and concealing from the Court two humble 
- petitions from me in jml, stating the jrant of accommoda- 
tion, and prayipg for sudi treatment as might not defnive 
Die of life. These petitions you thought proper to con- 
ceal and keep back from the Court. It is acts . of this 
description which require to be explained, and which have 
produced on the public mind an impresrion unfavourable 
to your honour as a man, your humanity as a Christian, 
and your integrity as a Judge. 

I do humbly think, that when a %itish subject has 
been unjustly ridiculed, insulted, torn from his family, 
infmured in a filthy jail or dungeon, deprived of his pro- 
perty, his honour, and his liberty, it is his bounden duty 
to use every constitutional means in his power to obtain 
redress, or to expose ^uoh unbearable acts of injustice, 
tyranny, oppression, and cruelty. That constitution we 
boast so much of, would long ago have ceased to exist, 
had every man acted the sycophant, and implicitly ad- 
mitted the will apd pleasure of those in power to be the 
law of the land. I am not a lawyer^ but I cannot help 
thinking, that not a vestige of the British constitution 
remains, if Judges can with impunity make laws in direct 
opposition to Acts of Parliament,^— proclaim these *< tlie 
*f law of the land,^— cause our property to be carried off 
•from us by those laws, and treat us as criminals if we 
coip plain, — prohibit us fj*om petitioning a Court of Justice 
|br restitution of our pwn property^— forte thf: cmplay-. 
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ment cf counsel, and HcreOyky doom eondiiions to thcwe 
men bow they are to injtire.and.de6troy causes with which 
they are intrusted,— charge us with crimes and c^ences 
in public C!ourt, which, however false, wemust notiooa- 
tradicU And, lastly, treat us as criminals, in. prosecutbns 
b^ore themselves, for complaining of such wrongs to 
Members of Parliament, and others; and, without the 
▼eridictof a jury, sent^ncp us to be confined in jmls and 
dungeons, during their pleasure. If all this can be 
fjuietly submitted to by British subjects without a public 
murmur, and tolerated by the Commons of Great Britain, 
where is the boasted perfection of our constitution, or 
die security of our persons and property ? 

However contemptuously your Lordship may now ibe 
inclined to treat public opinion, be pleased to keep in 
view, that, in this catey it was you who first madean 

• appeal to that tribunal ; and oonmicm sense, as well, as 

•judicial duty, should have, pointed out to you, that the 
public ought either to have heard nothing, or .both ^doB 

' of the cause. Now, as you condescended upon diitinci 

charges against me, which yoq said you stated for.^ 

F infi)rmation ^ihe ptiblic, and refused to allow me a reply ; 

. and, as your charges were injurious to my character, and 
as false as they were infuriouSy I maintain, without the 
fi?a^ of contrjEtdictipn, that I have a constitutional right 
to make an appeal to that public, through the pre8B,«-to 
state the treatment I have received, and solicit their as« 
fiistance, so as to enable me to bring to a proper con- 
elusion, an investigaUon which deeply concerns the in. 
terest and liberty of every member in the community. 

' In doing this, however, I disclaim every feeling of ma- 
lice towards your Lordship. Unfortunately, I have been 

. deeply injured by you,«-*and I must either endeavour 
to obtain redress, or make up my mind to loss of pro- 
perty and degradation of character and rank in society. 
•This I find I cannot do ;— *and, on public ground, it is 
]i'bat J ought noi to do, if myfeUow-suhjects are ivdincd 
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«9 'ivpp(»i Mtfi I. «liaU wait mx dajs'fer your Lord- 
uliip^s answer ; aDd^^ if I dovot hear from you in that time, 
ilia my intention to print, and eirei^lale cofie^ of thi» 
Note, vitli an Addms^ atdiGiti^g the am^uce of my 
&)lbir.aufa)fotii. 

Jn rofcci whereof^ S^C4 

(Signed) JOHN HAY. 

HEFEBENCES to th^ matter cootnned in the preced- 
io^ ^oXe to the Lob))JE^bsid£kt. 

When the Note and Appeal referred to was laid before 
-the pttbUe, thp Court Party were actit^ ip ciraiktttng, 
Ih^ the one bj^ of the stf temieiit waa nok /ru^,— H»y 
friends believecl the whole of it, but were afraidtbat I bad 
maitle averments whidi would be denied,, and wfaicb, al- 
thotigh true, could not l^ clearly prored.r<^Tfae present 
ioicplanation bripgs this malter to the test. 
A Begardipg the factor, the reader is referred to Bepfies to 
v&e Lord Advocate, page 6S to page 71» Respecting Lord 
Supeotb,*<-the date of the bommencemeiit of the action,<-i- 
tbe numerous orders given' hrj his Lordsh}p,«-otbe size and 
diimensiohs of the ]proce6s,««4he agents^ accounts, with what 
1(9 /stated in my letter to Mr Russell, in appendijc, page 
110, clearly establishes that his Lordship ought not to 
find fiiult with what I have said: As to Mr Russell, 
my letter to him in the came appeiuEs, page 105, mak^s 
lus conduct intelligible enough withoii commeiit. 

What is said of Mr More, Mr Hope, Mr MiUer, and 
OiSbrd, all members of {he CdUege qfJusim^ is sufficient- 
ly plain, particularly by perusing my Note to Lord Pre- 
ndent Hope iii the Lord Advocate^s appendix, page 71, 
an^ in various passi^s it will appear that Lord President 
H<^ has always declined ordering Mr Miller to the Bar. 
In pages five and nx of the I^ord Advocate^scomplaint,^ 
it is evident that Lord Pjr^deQt Hope was the complaiuer^ 
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ftttfl that he furnisted the pMseeutbr wkli failrt^iifelit& 
constitute his action. In (Mige 86 of ft^p^ndix, his Umi*- 
ifthip) under bis own hand^i admits hftving been examined 
AS ^ witness by the p^osidcutor, and in tUat aetkiii sb ttM^ 
tiituted, there is ec^olusive etidenei that he {m«itled 
over the Court) and conibined in his own- persofi tbe ^H^ 
flicting functions of Party, Complainer, Witness, Jury, 
and Judge in his own cause. 

D Regarding the witness turning round to the Crown 
Lawyers, that act ^^ chidlenged at tbib tim^, in d crowd- 
ed Court ; it i^as of ceurde witnessed by hundmdi, th^ 
particulars have already been explidned^ I'ke fact that 
the Judges did not deliver their opinfems in public Coutt^ 
and that President Hope brought iilto Court, m inter* 
locutor ready written out^ can also be proved by the fiwniia 
iiost of withe&ses. I'he Act of l^arliamefit designed to 
correct isuch ati illegat procedure, was paiss^d by WilKatii 
and Mary, parL 1st, eapw 18^ and is titled << act aiient iii- 
*< terlocutorsr'" That the pul\Iic prosecutor did accom^ 
pany the Judged into Court tk'otn the>r private idontalting 
Toott), Cannot be detiiedi 

£ At the commeoiieiiient of Lotd President ttope^i lipe^b, 
page 11 4», it Will be perceived that his Lonlshfp said^ be 
condescended upon diHinct diarges againidt me, for thte 
information of the public, aad when he bad finiished, t 
was expressly prohibited from making a reply. In two 
communications received jfrom hiiS Lorddiip, page lOT, 
the fact is admitted, that he kept back and concealed 
from the Court my petitions when in jail, praying for 

F better accommodation. On one occasion his Lordship said, 
that my complaint against Mr More and Mr Hope, was 
false, and he would not permit me to show that it was 
' true. When I stated that I could not find a counsel who 
would sign a complaint against Mr Miller, he said I was 
stating a falsehood, for no counsel at the bar would re- 
fuse to do so,— I am ready to name four who have all re- 
fused. On various occasions, in public Court, he has 
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vtlited'that I am^ labouriiig under a delusion, that tny. 
mind is impaired, that I am not a man of a sober judg^ 
ment; aild in his speech,' pages 119; and ISO, he charged 
me with having done an illegal act, in order to accomplish 
a criminal object^ see my answer, pages 77, 78, and 7^,' 
in the Narrative. 



After th^ reader has examined the passages referred ta^ 
I presume it will be admitted that I have made out my 
Ga9e, as 'stated in the preceding Note, addressed to Lord 
President Hope.' In the Appendix to the Narrative,' will 
be found copies of my petitions to the Court, praying for 
accommodation in jail,-— correspondence with Xiord Presi- 
dent Hope, regarding his Lordship^s speech, as delivered 
iU' Court, and concerning the said petitions,— -also his" 
Lordship^s speech, as transmitted to ioe» with my remarks 
upon' it. 

f he remainder of the publication may be termed the 
property of the Lord Advocate. It contains his peti- 
tion to the Court, and copies of all the papers his Lord- 
ship proved I had written and printed, and on which I 
was condemned. I make no comment, my cause is now 
before my country, and with humility I subscribe myself, 

JOHN HAY. 
Edinburgh, 30ih^ October 18«2. 
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LETTER from John Hay to Loed Fresisekt Ho]p£< 

Canongate Jail, \Sih February ISl^. 
Mr Tjouifj . . 

I beg fespectFiilly to submit to your perusal and 
Mfteetbn the inclosed paper, which.I conceive, containii 
thr substance of .what you addressed to me, on several oc^ 
6asioR8,'in open Court; and, as matters liow stand, I pr&it 
dume your Lordship wil} adniit that I am acting fairly, 
when I say, that if you believe what I have written does 
itot sufllciently Express the impropriety of my conduct, as ^ 
stated by your txn-dshipjrom the Bemhy I will take it kincl 
if you will supply any omission I have made* 

On the other hand, if I have stated any thing which 
may bear against your Lordship, and which you conoeivQ 
tneorreet, I pray that you will -write what you think you 
did say, and I will either accept of what your Lordship 
sends me 98 the fact, or take upon myself the responsibility 
of what I state. If I have onuttod any thmg wfaipb yoMr 
Lordsh^isfdd, and what jpves me an advantage, I will U^ 
sert it in your own words. If no communication is made 
ta me, the public will be able to judge betwixt us in this 
inatter.«^I have the hopour to be, &c. « 

(Signed) JOHN HAY< 

To the RigJU Honourdbie Charles HapSi 
* Lard President of the dmri afSuAon. 
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ANSWER from Load Pukstdvot Hope. 



Sm^ 



Gfranlon, Thunrtday Evening. 



I receiyed yoar letter with the enclosed, wbidi I 
retam. In somempeets it MAOcnnite^ but, in others, 
npt so, either in sense or language. This, I am persuad- 
ed, is not from design in you, but from your being unac- 
customed to report speeches, and froift your not bong suf- 
ficiently acquainted with the subjects on which I touched 
in my address to you« 

Bat I really have not time, as this }s the very busiest 
period of the Session, to «t down to recollect aoeiiritQly^ 
ind irtill less time ta write out, irtiat I said to you. I 
have been told, hov^ever, that a ykHiag gimtleman at Um 
Bar, who writes short-haad yery accnrateiy, took dcnwit 
my spe9di verb^Amj and that beinteiida to send me a eOpjf^ 
of k» If he does so, I shaU have another copy -of il «iada 
tsx yaii, to which you a>e pafaetly wefeome. 

I ali> »cd|yed your petition, in tegpxA to yiwr waatofi 
laoper aceommndatkai iA the iolbootht ItiaaatatQattea 
on which the Court ^lould make any order, not knowing 
the slate of the prison, nor whit accbmolodation it isi pas- 
sible to aflbrd you, oonsisiently with tfai^ neaesaary fat 
other prisoners. But I put your petition into tba kaiidi 
of the Solictor- General, with a request that he would edn* 
municate with the Magistrpttes on the subject, in ordet 
that they might make the necessary enqunry, aad aSbrd 
jau every a^ooanaodatioii which the state of the priaoa 
eoaM allora* * * 

The Court sdeeted the Canoi^te tolbooth for th^ |rfaee 
of your oonfinement,^r«^ Because it is generally preferred 
by ddbtors, and others in the rank of life you hold ; and, 
seamdty^ Because they understaild that the' tolbooth of 
Edinburgh, on the Cakon Hill, is very crowded at pre- 
sent. But if, on enquiry, yau find you can be better ac- 
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(3(MBiiiodatod tli«re». I have 00 dUiiab^ tlurty 

iny the Goutt fiw.Uvit^jmrpoMix thqi wili«i4#r Jltn t» be 

.tcmferradi tbkber. 

(Sigaedj^ CL BQF& 

I need hardlj add, that your pspev ch«^ Mft QHltatfi>« 
ffiX^Tgext of wl^ I said U> jpv^ C*. H. 

j^TBACT of ai^rtlicc LE1;T£B ferav Le»p Pmw|. 
. sicMr IIorE to JoKK {{at^ dated J&iUi^buigflk jlQlb F^ 

Sou 

I have r«o|eived yoiur MMiet qC t^U daj^V dii^i^vfi 
J^VftKne tbat.I did iiQthQrj«>^r fiwxqeE^petjila^B^iiii^ 
I^Krd tp jour ooioplauit of iwitoC pnop^ acoouMpio^Utii^ 
jn t^ Udbqotb of CfKwmgfitff^ |)olQ}:e the,CQiirt Thex^ 
em i^raa^ because the Courtf as a eour^ foiild have g^vefi 
;iQ other deJUvezaPfie tl^ 9. i^le Jiefusal, as xetati^ t^ a 
m^ pat wiUiin tl|^ pryviqce*. Bu|t I took, the trouble 
(and I do not at. ail gi^u40s.i^ to ^hm to y^^u^t b^ le(- 
|ber» that tbe ooDoqamodation. of pi^oooera in, goal i)» iiad^ 
,tbe r^gulajjion of the Mflf^tratos^ wd that I had put yoiyr 
petitbn into the hands of tb^ SoUeito|:-GeBeral> reauesjr 
inj); bim to ^p^k to. the Ma^pstrates^axid iafonn theo* 
:that U waft the wish of the Court) .ib&t ypu should have 
9verj accommodatioxi which, the pnsoi^ could aflford, cfx^ 
aistently with the comfort of others ; and thalt| if you pre- 
ferred it, I had no doubt that the Qourt woul<l ffrant war- 
jautfor traosf^^rring. you to the. tolbooth on. the Calton 

m ■ 



Wy Loed Pjiesipent, 

Your J^ordsbip's letter^ dated Edin- 
burgh> I9th February, did not reach me till ycssterday. 
.You are pleased to say, ^^It is true that I did not lay 
a your former petition, in regard to your complaint of 
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4^ want dT propto ftccommodatidn in the tolbooth of Cam^ 
^* oilg^ile, before' the Gonrt, The reason was, because the 
<< Court, as a Court, could have given no other detivev*-. 
*^ ance 6n it*than a simple rtfusal^ as relating to a matter 
^« itot within their province.^ 

However much I may difler from your Lordship oik 
certun points, I am sorry, truly sorryi to observe the 
-fearful responsibility your Lordship has, before your 
country, tc^en upon yourself, as stated in the above pa- 
ragraph. The petition was addreteed, nd ioyoui but to 
the Court,— 4t was boxed, and oame regularly and legally 
before you,-— it was humble and re8pect{i]l,«-»it was fiont 
xme w4ioiii the Ooiirt had d^ved (tf lib^. The pe. 
litioner did not complain of the sentence,' or ask fbr Mber^ 
ty, but he prayed for such treiUment as might not depiivt 
him of hfe'; and ty your own adndsrim, you kept back 
that petition from ihe Court, because, forsooth^ your pn« 
^Vftte opinion was, that the Court would fefase it ibs 
'y)our Lorddiip ff power and a ri^t to keep back from the 
't!oiirt any petidoii which you may oonoetve will berefus:. 
ed'by the Court P Allowing that the Court had refused 
the prayer of the petitipti, and that it had been sent back to 
me as refused, I would instantly have forwarded it to the 
'House of Commons, with your signature of refusal an- 
n^xed to it, and on that refused petition, my friends 
tliere would have founded a motion of en(]^uiry. But, by 
i&eepibg back that petition, and writing me that you did 
so, a motion of enquiry cannot be founded on a refused 
petition, but iniist be founded onyouf own letter, and 
against you as an individual, for withholding my petition 
frp^ the Cpurti pould I |*egulate my duty to my in- 
clination, believe me, my Lord, this matter would never gp 
farther. But the Lord Advocate, and the Court having 
drawn the sword, and thrown away the scabbard, I have 
po alternative left me, but to resist constitutionally, and 
avail myself of every advantage which Providence is 
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pleased to place witbm my ireach^ in this unequal ccmi-* 
test. "• • ■ . ••'•••• •• • ■- 

The petition whichvwas kept back flom t^ Cburt ^ is as 
follow8:«-i- " ' ^- ■■ . ' ■ ' ^ 

'Ufito the Bight Hoiiourable'' the. liords of Council aail 
Session ; the J^^titiom oi Jqbh Hax^ presently prisomer 
in Canongate Jml ; .«.. 

. That tfaepeti&mer nas^jr^Mrrant s^ned by the Cord 
President^ bearing dafte Ae fd cikrwl, senteMed tfr §6mt 
montlis cxmfinement in- this jail^ on ft^^conqpiaintbrG^uglil 
Against him biefore your LorMiips, by his^Majesty^s Ad4 

Tocate. . ... 

The pedtloner is sevry to- tronMB' yooi^ I«oMhb^ but' 
he has been advised to^iifo«i» you| tlmt be iaauflmng 
from want of fresh air,«-*that the prison is; mtidi oamded^ 
-—that he has no atpavtnieBt or room he oain call liis<mn,— 
that he is allowed neitliep oaali^eancHe, bop Vtetui^ of any 
description ; and hadbe net- been permitted* to tafcjp shel- 
ter in the keeper^s apartment in the mean time, he- would 
have been, tinder * the. necessity of Sleeping and iMSodat- 
ing with. %e very Muse of society. 

May it therefore please your Lordal^ps to Uko 
the ' petitioner'*s case under oonslderatiop, • to 
order him a proper apartment or room, and sudi 
a sum' for his support, as to your Lordships diaQ 
lie confidered consistent withthp petitioner's rank 
in sooety . 

Acfprd^ng to justice, &c. 

(Signed) JQHN HAY. r 
jCXmKGATB Jail, 9A Feb* ISSS. 

This is the petition your Lordship now. admits you 
|cept back from tlie Court, but this fact I did not know 



.ODiii TOUT LonMiip ulorapo^-iqe^ a^covdio^jryfOQ th^ 
litk can»Bt» I transmitled to Mr Wedde), the clerk of 
Ifaft IiiBi0|NHciii8e X90», • Mcrad .pciUliqD|. eC.whicfa the 
fsltowk^ is a copy ;— _ 



Xftit^ Ibe Bi^ BooDunible Uie Isolds 6f Couidl ftttfl 
flenipii.; the J^edtion of Jomi HJtV? proMPtlgr pmner 
in Cinioiigate Jail $ ; 

JBumSfy Shewelh, / 

fniioMiv 4id^iNi Ibi flttb wciwti pvei^t « petitim tp 
iMr I»QRdih^ 4fiti9g'ttei*y9uli9d taat him I9tbi9 

tioii, and tW unleai he had been pera^tled tosbdlttartUa^ 

■ • 

j J a aia m ilwialy^f « • .:....;,. 

ftvMmb hailiaai aNld» lijf th» CNmt ^Mi|. tfaai;paliiiQi^ 
^'l^jF'aPWifiioiMliM wtalw iiMlf! ta ;bha itomtim 

Tk^f^6i6Dmif oaMiidarairhHi 4iptj t^ iafimii joarLorc^ 
ihipi, that be has obtamrt y p i wi wqtt of aa i^fiartoieni^ 
whii^y an JlrH iWfeeiUmf be thoiigbt be oouid exid tHi 
lliil yifitipd4/a imi# owviwad hin 4>f ibe^eootiavy* It 
.is a fillmi Ml fa^t .% ien fe?t two laahes^ firgm wbiali 

ifMee is ti»rba dadofitad tfie «QQW^Aif 1^ M "( ^^ 

Im* two Sm^ ky aightaeii^iwAfis ; old'iaatta.aie oaUad* on 

Jha^. vaU ia J^p out tlpa aal4t ;^ yest^rdaj the rain 
aaBM dpwB from the roof^ destroy^ tlja ,ks4> <^ over^r 
ftowad the place, 

The petitioaer humbljr entreats that your Lordship 
will ba pkased to^aead dowafisoin the Court some rmpo^ 
able pwaon to inspect tha fjla«e>itbat from bis 4;qpi(»r(yQii|l 
liovdships may be fully satisfied respecting the coiT^ctoaas^ 
aif what the pstUicwt Iw itat^ /^ >-- * 1 
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ly if^e^Mbire |AeMe fom tMiiMpi to w^rm 

)if$tm fiftet ftem the Coiwi, to i n i po fltMMi mL 

' fort, ami ptoftdcfthfe j^etillD^ i«rhli a* apntU 

meat he oia deefi in, irkliMI the< Mihi poarkig' 

down ttpon htm | ftOd ftifdier,. to gtre • dether- 

miee iipcm' liiB fbrmer ]>edtibn« 

According to justice, &c. 

(Signed), JOHNH^Y. ; 
Ca>^ongatk Jaii^ \ 

This eeoond petiUon utia Alio kept bfifsk frooi Uie Coiirt, 
and le ti irnc d to me ui the. most ooaMnnptuous manner, 
mukmwLWmk emrar* ^the^peangpqpasl^ the.addiessioa 
flip eavetJa if tl^ HiM id fwritjugefyam LaadtUpTa dkifcA 
^v.Orha.nmttkJB wiMi.jiaiiMmiotiMt^t^^ i 

haa» been acsaed with viplant rbeamatisBM » mgishmiUflM 
aid ni di MM » a tt d at aM^tama.I wm. striamty tijimitaaod 
|Hlli.aK;]fli«mmatiQii»a»d imaadaiaBd tQ«riliaMi fuii^Bani 
I amnow ordexed todimoaiiBiia ^i^mf»tmmk tbaJbac^ aad 
ance that Ume I sleep on chain before a fire. 
* The manner in which your Lordship has been pie^Md 
ta dispose of mgr petitions from this jail, and the eom« 
plehili. under which I aas now labowriag, have given 
liriMi mA piinfiil ahurm to my relatioos, and predu^ 
cm the mind of some of my friends an opinion of your 
Ls»diMp ai>d </ jww inetiaea tawa|jb>roa which I abetiua 
ta man ti fl p^ I Wve hed th^ hoMnr ta reo«Ya (pm^ jrois 
tiwo Idteifb » whtob y^m wdeayapiedtQimprMi^iipaii 
me, that the Court cannot giji^ mofeUsff wA dvH you did 
me a personal favour in sending my petition to the Solicitor- 
4aMMfidf TbHt'iodividuia i^pe^s'to have transferred the 
bwUM to*Mr fCoUaad, the Ciown Ag^t> and he in tAini 
hat ralbmd me buck to the Ceuft* Th§r$ mmi^ some 
wiiMm h^rh or 4<Maa jpA^ >«gfir^,^y wr Laid*i|i 
kept hack my petitkms to tim Court, fwaymg fi>r alimeal 
ond fqr (ici^|nipo4{ition,««**7ou admit ^rre$pcHiding wiU* 



mj\ IxBOfiecufoiiB 6ii die fiidijcet/iriiiioiit Jd$e son^iaoii of 
the Court; and this day I havetsee^iFed a letter fimn the 
CfDwn AgealjB ansifer to ^Bmaiji yesHfodajr, 0f which 
tile foUowiiig. is a copy 3«^<<i3u^ I Jwve xeedited ycnir 
<< Jetler of ibis 4ay^ date^ md I have in answer to men* 
<< tion, that if you wish to be removed fanmCanongate to 
<< the Calton jail» or if yqu oonsider yourself in such dr« 
<< cupistances as io be enjitled to aliment, it will be neoes* 
5< sary for you to i^qply to the ^urt of Sessicm for these 
<< purposes.— I am, Sia, your mcist obedient Servant . 

(Signed) << ADAM BOLLAND."^ 

To Mr John it ay^ Jail of Canbngate. 

: ... # » . . I 

I respectfully entreat yoiir Lordsb^ will be plea8ed.^or 
adopt such measuDBs as iviU ^odnlMa ihe.pEajfier'af mf^ 
petitions to the Court, IbatauGhvpaftniienCB may be jMnK 
vided for me as will not injure my heidth during my y^on^ 
finement, and auch a sum aliowed meper day as tgyoms 
Lordship and the down Lawyers shaU seem leasBiiafal^ 
under jtfaejdrcumstanoes of the case. > . 

I have the honour to be. ' 

.My LoBp, your Lqrddiip!s 

.Most obedient and very humUe servant, 

JOHN HAY. 

• - ^ * T 

P. S.— I am much ip want of the speech your Lordsli^ 
so politely offered to send me. May I ask the favour of 
your dark soliciting the gentlenum for your copy, from 
which J[ am to obtain another. < 

iVb<e.— I never obtained better aooomraodation during 
twenty two weeks close ccmfinement. The roof of die 
prison, it is true, was repaired as soon as posnble, and 
the most marked civility, kindness, and attention, was 
observed to me during the whole period of my confine- 
ment by the Magistrates of the Canongate, and by -Mr 
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Aitkcii>4w keeper of the Jail, wbick kmdiieflii I publMy 
Mid gntefiiUy ackaowkdge. 

Lord PmidMt ifape hat said much regatdiBg^ Iris an« 
xiety to serve me in keeping back my petitiam from the 
Oourt* But the eomrictiMi om Hie mind of my friends 
appears to be, that my petitions were kept back in order 
t* foice me by bad acoommodatioD and bad beakh, to make 
«i> apofegy, and to pray for liberation. This would 
have injured my character, destroyed my cause in tb# 
Court, and ruined my family ; but it would have served 
bis Lordship, by eiPicCtialiy preventing Parliamentary en« 
quiry into the wrongs I had suffered. When Mr RoK 
land, the Crown Agent, called upon me in jail, he alM 
aamamed the Vremdevt^Jriendahipf and advised me to 
BSake an apology, and I would be liberated; THe reade# 
wiH perceive the espressiom of politeness and eandour in 
the following Cards, and how anxious his Lordship was 
tb C Q fP fii i ee me of '< the error of my t0ays r but perhaps 
the ^ prgudieed and infatuated state of my mind** pre« 
vented me from profiting by the subsequent oommuniea« 
ti(ms from bis Lordship. 

CAHD from Loan PbesiHei^ Hope to Jobn Hay. 

Grtmton, ^Bth February 1822. 

Hie Lord President's compliments to Mr Hay< 
He has now received a copy of the short>hand notes of 
hb address to Mr Hay, of whidi, as soon as he has had 
time to revise and correct it, and to have a fair copy of it 
made, he will send a copy also to Mr Hay. But at this, 
the most hurried period of the whole year in the Court 
of Session, it will be some days before he can overtiEdie 
it; He thinks, however, that he will be able to let Mr 
Hmy have his copy by Monday or Tuesday. 

GrMtm, 4^ March 1822. 

The Lord Fresidenft compliments to Mr Hay. 
He now sends him his speech, as taken in short-hand, and 
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with some trifling coireclions which it was 'necessary to 
make on it. He believes it ta be almost, verbaiimf as he 
delivered it. He is certdn that it does not vary on any 
essential particular. ■ 

As his Lordship could not have the benefit of bis clerk 
down here, he was obliged to copy it with his own hand. 
This, however, he doea not regret, as he hopes that an at- 
tentive consideration of it will give Mr Hay a very dif- 
ferent view of some points than he bad before. 

NOTES of the Loud Peesidekt's Speech to Mr 

John Hay. 
SiJtt, 

I beg to inform you, that the Court having mature- 
ly considered the petition and complaint, with the proofs 
together with the note or minute^ which you publicly 
read, are unanimously of opiidon, that the cotmplaint ia 
relevant aud proven, and have directed me to announce to 
you the judgment, which I shall hereafter read. 
; In the mean time, it is proper, but I am afraid that 
your mind is so prejudiced and .infatuated on this sub- 
ject, that what I am going to say will be pf little use to 
yoU ; hit for the audi&nce herCy and through them to the 
public at large, it is proper to explain the nature of the 
offence, of which you have been giiilty. ' 

You have, in a variety of letters, and other publica-' 
tions, in Court, and out of Court, libelled and insulted! 
this Court, and several of the Judges of it, in a variety 
of particulars. . 

But, Firstf let me examine the grounds of your com- 
plaint against us. 

Your first ground of complaint is, that by the Act of 
Sederunt 1789, enacting, that all papers ^ven into Court 
shall be signed by counsel ; this Court has invaded the 
liberty of the subject, and deprived you of a privilege, to 
which by law you are entitled. 
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i Now, Sir, I have to inform J5u, (afid it is strange that 
you, and your advisers, who haVe written so much on this 
subject, should be ignorapt), that the Act of Sederunt 
11899 is not the only nor the first Act dn that subject. 

As far back as the year 1710, an Act of Sederunt was 
passed to the Very same efi^t, which is feuhded on, and 
i^Kpianatoryxof an Act oi'the Patliameilt of Scotland, ou 
the same subject. This is the Act 1695, and I shall now 
read to you the Act of Sederunt 1710. 
^ Therefore, Sir, the Act of. Sederunt 1789, was no 
usurpation of authority, by bur immediate predecessors 
in this Court. It was founded on the Act 1710, and 
that act again was founded on an Act of the Parliament 
of Scotland. 

i • But further, Sir, I have good reason to believe, that, 
on enquiry, you will find, that the Very same regulations 
takes place in all Courts of Record at Westminstm*, firom 
the House of Lords downwards. 

'i .That Honourable House does not recdve any p^icion 
of appeal, or appeal case,, unless it be signed by couiiM ; 
nay, if I recollect, it niust be signed, I mean a petition of 
appeal, by one of the counsel in the cause, in the Court 
below, and in my time (I do not know whether it is the 
rule now), but in my time, that House went a step fur- 
ther, and insisted that one of the eounserforttierly in the 
cause, should plead the appeal. And I remember one in- 
stance of this rule being enfQrced, in die cas6 of the pre* 
sent Lord Chief Commissioner Adam. 
. So that, even in the Courts in Westminster Hall, al- 
though a party, if he chooses, may pldul his own cause 
viva voce, every paper which forms a part of the record, 
must be dcawn and sighed by a practitioner before the 

Court. 

.. Therefore^ Sir, you see that the regulation of this 
Court, in their Act of Sederunt 1789, is in unison with 
that of the courts of law in London. 
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Your next ground of eonplaint hi, that thi$ Comi has 
.taken upon it, by the Act of Sedeniut 17^, to repeal 
^the Att of Parlianiont; 1672^ regarding ttttora. But that^ 
&r,:i0:not the 0Me« The Act of Fanliainent tliTft r&- 
JSfmw in full fiMroe, and » the rale by wluoh^ tut(»ra are 
obliged to act and account with their pupils at thi» day. 
But the AM o£ Sedocunt 1780 .was paas^ for the regu«- 
J^tipn of th^ cond^pt 6f fapton to infants, ivbo h«re po 
tutors^ •' 

/ It too, frequently happeps, that, paj^nts die without 
flaming tutors to thor children, and when they do name 
|hi^^ tb(s persons naniad often refuse to act. 
; ]NqW| Sir^ in r^;^d :to your wife^a family, how standa 
the fact ? Yoip: wife^s father died, leaving a family of 
infant ohitdren* He nfuhed no tutors ia his will. $s this 
»Court to he Uamed for that? 

< . What next ? . The nearest male relatipn by the £BJ0er^s 
side might have served himself tutoir-fatJaMr. But.<he 
^ not cboosa to do |o« Is thia Cour^ to ba blamod for 
thatr?. 

' Whatn^tK The moth^ and other relations of the 
infants, might have made a^^eation ta the Court of £x« 
l^qupr for the. appointment, of a tutor dadve. But this 
.was not d<xie ; and so those iafaaits were left without tolor^ 
•pf ajiy kindv Is this Court to be blamed for thatf . 
. None of these things having been done, and these child'- 
fen being, left totally helpless, wkh.large farms to manage, 
which they could not do (ihemselvea, .and. which no unftu* 
4hoijbed person could do for tfaipm; far,^. although such 
.person might assist the agricultural ^pari^cfns, he cpuld 
not dispose of the produce, as no^persfnt could^ with safe* 
ty, pay. the price of it ^ In this.fituation, I say, of total 
helplessness, your wife^s mother, with the express consent 
of some of her cluldr^ns nearest relations, applied to this 
Court to appoint ajactor loco iut^ris to them. 

Accordingly the Court did appoint such a&dor. . And 
wjipm did they appoint ?r-A person of their own choois.. 



iig fj^No. Thqr lumbif m Aej always dk>» if nd «l>jeSk 
tion if flkaltd agaiUflA himy>-^Iiey Bsmedy I ny^ die V«rj 
penon i^comtnended by yoilr nilotheFt'iiiJawmd the otter 
pelaJdoiiBf and wbo is ihu» deseribed ia the petifkn (Ircad 
the Tei>y words of it) as om << iw wbevn we have|MriflilBr 
=^ Confidence.^ 

• Aitd this man. Sir, you ban been sd absukl as ecnistaiitk 
ly t^ describe iis a ci^eature and favotwite of die Coort; 
and to charge the Court with having seiaed on your wife^s 
fortune, l^ m^tm of a creature of thar own, contxurj to 
•law, : . < ' ' . 

This factor wad,^«ottr8e, to govma hinddf, not by dw 
0tt of Parliament 167S, wlndi applies only to tutors^ pro- 
peHy so called, but by the Act of Sederunt 1780; and so 
your wife^s relations, and their advisers, must hate known, 
when they applied for his a]^p<^ntilient ; and therefore* «aa 
hairc no reason* to coniplatn of thnt act, with, a Tiew to 
winch their appMcMion to tite Court Vas ttiadt; 

"afliHS Aet of Parhafnetit 1672 is, in mmj respects, an 
excellent act, and was passed by our Parliament with llie 
most benevolent views. But^ unfortunatdly, the regula- 
tions of it are so strict, -and the penalties so sover^ that 
the att tended to defeat itself, by deterring people ^egps- 
iridly those whb could not afibrd the advice of counsel and 
agents td dire0t ^tk throtigh the different forme requirBd 
by it) from accepting of the oi&oe of tutoi\ The conse*. 
quence was, that many children' were left without -any 
guardiflfn's at all, and their* relations were tmder the necei»- 
sity. of applying to this Court to kppcniit jftuiora 'hco 
Mori$^ This Cotirt soon found it necetaary to lay down 
certain rules for- their guidance { and, with that view^ 
framed'tbe Act of Sederunt 1780, whichcontains very irise 
iand sidutary regulations. 

•But^ Sir, it must beobvipus to everyone, that, had tlM 
Court made their regulations the same, or as strict andec^ 
vere, «s tho^ df the Act of Parliament 1673, the conse- 
^en^ W0i|ld bav^ : aliso b^en miliar, that few persons 



118 

ted to act ab £ictora undeif it^.ahd tb^u* 

vuld have beeni kft totally unprotected. 

«Mich factors to' adhere to.thoie regu- 

duty of the xektioas of the chUdren 

a, and at who&i0 desire they, are apr 

that they do adhere to them. It is 

^rt can do so^ both from .the im« 

. .^^.«miDDer of such fatUmeSf. and jlheir total, igaoranoe 

of. the affiurs !and estates of the pupils ( .apd, above all» 

froBLth^ othor.officaal avpcaliou* ^Xt. was. recommended 

by the late commissioners for enquiring into certain pro- 

cMUngs .of .the . eowts of this jsouutry, thfit >n officer 

ahouId.be appointed in this Court.to superintend the con* 

duct of, suchlfactonsy as well as of all trusted appointed hjf 

Parliament,' to.oarry into efiect^all private.Acts of Parlia« 

caent. But .this h^s not jet beenldone/ probably beoause 

£ariiament.and,the government think, .with th^ majority 

of this Court, tbalt ..the best <check . on , such factprs and 

jtniitees, is to, leave it ^ tbp leliitions.and.personajnterest- 

«d to. call them to account ; ; and,. Sir, I may here mention, 

'Wju^ ou|^t pot a. little to stfigger you in your opinion of 

jthis Act <>f Sederunt 1730, that wjiile thousands of child«* 

ren and!thar ]|relation8 Jiave Imd fai^or^ appointed, under 

it, and derived incalculable benefit from it, ygu are the 

ifarstpeison who has called in question either the l^^itjr 

or the wisdom of it. 

V Such are. the .grounds of. ymir complaints, i^ainst this 
4Dourt; and your offence,. Sir,, oonsbts in. having printed, 
•and circulated widely, a variety of de&matorj letters, ^. 
cusing this Court of gross, itijustiee in the above pariiim- 
Jars. 

*- . Some of these Jetters ^re addressed to .Members of the 
House of Commons ; but, at the. same time, printed and 
circulated among t)ie. public. Now, Sir,! wish you to un- 
derstand .what is the law on this subject. . 
. Every subject of this realm is entitled to ^petitio* ^ar« 
.Ijamcnt, and to copiplwi of any (hing^whicb he connives 
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to be a grieyande ; and : tUis * petkfcn he ini^ 
Member of either House, 'to* be by hxfapi'esented to thai 
I^buse ; and^ ia mj opinioii^' be is also, entitled to sen^ a 
private letter to that Member, explaining Imr viewa mora 
fully^ in-order to enable'him to sopixirC the pe&lion ; lind 
for an J thing contiuned in such petition' and* priyate kw 
ter ifae cannot be- prosecuted or punisfaecL . t 

But, Sir, the lairt)f Parliament itself is this, that if thd 
petition, an^ such piivate letter be published out'of dodrs^ 
by the party himself, and it contains libellous matt^r^ 
then, the party may bel punished. 

In the same way, though a Member of either House bC 
Parliament may say what he pleases in his place in Par^ 
liaipent, and for that cannot be called in ^1 question out 6{ 
Farlilunent,' yet, if such Member pnnt, and publish his 
speech, and it contain libellous matter, eithei^ of a private 
or public' nature, then he* may be prosecuted for it, and 
both Peers and C^nmons have been prosecuted' for diis, 
before the Courts of law in Eiigland. ' 

Therefore, Sir, ypu hav6 been grossly deceived, if you 
have been advised, thatybu could escape punishment, be- 
cause that which you printed,* and circulated against this 
Court, were nominally addressed to Meinbers ' of thfe 
House of Commons ; while, at the same time, they are 
proved to have been published to the world at large, by 
being sent to a variety of other persons, even to one of 
the Reverend Ministers of this city, who could have no 
possible concern with you and your law-suit, and had 
no means in his power to give you redress, even if you 
were entitled to it« 

These, Sir, are the offences of which you have been 
guilty towards this Court But, in reference to the pure 
administration of justice, the worst part of your conduct 
remains behind,— -for not satisfied with doing every thing 
you could to intimidate the Judges of this Court, you pre- 
sumed, while your cause was in dependence before the 
Xiord Ordinary, — you presumed to write to the account- 
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mH, apfdm&d by his Lcndship to cxamiiie mA report 
upon the factor's aocounts, an dbimre and thpeatening let* 
ter, in the hopes of extorting firom hkn a refXMrt favoiirafale 
to your datms* 

Fiom^hich, Sir^ it iqppears that you, who stand for* 
ward as thf iqpostle of liberty and justios^ haY»no just no* 
tions of either, for you seqm to act^ as if you tboi;^^ that 
liberty consists in the indulgence of your own ungarrem* 
able passionsi and justice in every thing- being vade miIn 
servient to your own interest 

What, Sir, would you have sa^d,. if you hact discover*, 
ed that yoor opponent in the cause had written dmilar let* 
ters, in order to influence and intimidate the Judges and 
the accountant? And yet it must be obvious, even to 
your prejudiced mind,.t^at if you mi^t dospwith impii^ 
nity, he might do it also;— and not you two only, but 
every party in every cfiuse must have the same nffbst tot ia^ 
siilt the Court and^ intimidate the Judges; and what an 
intolerable state of things this would be, and how utterly 
incpnnstent with the pure adminifitrsiion of justice, every 
one who hears me can be at no hy» to determine. 

On the whole matter, therefore, the sentence of the^ 
Court is.—* The reader will find the Sentence of therCourl 
in page 44. ... 
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r< lis fHMij ttdioftij, sod ta evety ago^ it hm be^ proM 
niNiiicod^ an ubjnst^ amean/aiid « oowardljr acti^iU to OMt 
<i(Mipe&d upon dittmct efaargea against a laaa in pMrbIi<| 
Goiirf, H^imoiis to bia character, and 1;hext ptohiUthii^ 
^JkoiQ repelEng such charges, hffweoer fiiw^ 

It is said that the Aet of Scderttot 1780^ ia founded 
»pi>n oiie txiade in YIVS^ irfatth ^a& fotuided^ t^o 4 Scotch 
Act of Parlia&i«it passed in 169^ This is d^ed, an4 
Li»d Firandent Hope is puhiioly called Upon to makc^^ 
good his avehnent, bgr qitoting the voids' of that act, or 
asiy aai of the Sootish Farfiament^ trhicb empowered (h^ 
Judges to legislate to tibe extent of iavadiiig the privUegea 
ipd loiciait n(^ta of the j^ple in ScotlaQd* It w^a the 
piaeliQe and the lavr oTScotfamd, Iclii^ before the Court of 
Seasioa wsas iQstituted^ for theiDJuired party to djraw and 
sign hia own petitiions^ ani to plead his owq cause. Tba 
Statute of Farhamaiit passed at Hdinburghi, ,17th Sfoji 
lASS^inatitutiDgths G)Urt of Sessioa^ and the statute 
IMO, regulatklg and ratifying the pipcedure of thai 
Court, distanqtiy secured and preaerised to th^ injured 
subject the same righu Theaa $taitut#s» i( is true, em- 
power the Judges cf the Court of Session, ^^ to mak m 
<< ac^a, statute!^ and ^rdinaocesf, as thai s^Vo think ei(pe<» 
^ dient, for ordoiiring pf proeeais a«d bli^^ fs^peditiom 
M of ^uatiee.^ Thia is what bas; h^fso^ termfd <* a delegate 
<^ ed pM9er from ParliaQieat ta niak^ l»ws.** gt^rand 
Mi^Jcep^pe were Members of th^ Coivrt ^f Sei^oii,. and 
creatures of l4aiKlerdale» diiriiv &e corrupt ministry of 
Cbarlea !!• . Tbey huve not cmly laid dowp, as la^ that 
which is not tone, bi»t tbegr bav^ mmiit^cid that FarUa* 
«?nt gf^v^ tp tb? Court qf S^mw that ttrhiph F#rfii|ment 
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never possessed. Parliament did hot << delegate^ t0 thtf 
Court of Session a power t6 legislate without contsol^ fev 
in the statute 1532, it is distinctly stated, that the nik^ 
and regulations fraftied by the -Court, shall become law^ 
only when approved of, and roHfied by Parliament Bu( 
allowing that this saving clause had not been insert:^* 
the effect constitutionally would have been the saiiiie. £a&i 
liament enjoyed the rightof legislating, but Uiki noi eigQy 
f he right of delegating that power to Judges, consequentijr 
it follows, that laws made by Jadges are not binding on: 
the nation, unless .ratified by Parliament : . 

' But let it be supposed, that by these statutes, the 
Judges of the Court pf Session do constitutionally en- 
joy to e certain extent, the qght to make laws, th^ 
still remains two fatal objections to the Acts of Sed^ 
runt 1710 and 1789. Firsts It is self^vident, that the 
statutes 1533 and 1540, cannot confer on the Court a 
power to prohibit the Utigants froni drawing and agning 
their own papers, and pleading their oausie ; because in 
those statutes/that right is most distinctly preserved to 
the litigant ; and. Secondly^ the Afits of Sederunt 171Gt 
and 1789, have not been ratified by Parliament 
' His Lordship is extremely unfortunate in his alhinon 
to the practice in SiYglisb courts.- It is Scotch laiw, and 
the rights of Scotchmen, which is the s^ibject before his 
Lordship^ ' In England, the afiidavit of the party is the 
principal rectfrd and the ground-work of all the procedure;' 
had the Court factor sworn to all the falsehoods his ooun^ 
sel has written' in the papers be has signed, that factor 
would ofteiler than once made an appcai-aiice oii thip ipil^' 
iory ! ! TheXord ChanceH<^r, it seems, compels the coun- 
sel who draws the paper to support it at the bar; if what 
^r Miller wrote his clietits^ be correct, the reverse appears 
to be 'tfie practice in the. Court of Session, -^he other 
parts of his Lordship^s speech' which require notice fzbm 
line, h%ve been already answered^ see pages 53, 61^ and 
page 76, « and upon the-^wmolk mattku,'*' if it has 
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lohappenedy that the Judgei of die Court of Seflskm 
oauied the property of a family of minorB to be intromit- 
ted with and carried off from them contrary to law ; that 
contrary to law the said Judges prohibited those indivi- 
duak from humbly petitioning for restitution of thor own 
property ; that contrary to law, the said Judges proceed* 
ed against ime of those individuals, and consigned him to 
a ji|il (X dungeon for complaining of such acts. If all this 
0aa be^ established, perhaps Parliament will pronounce 
f^iese proceedings to be what I wiU not name. 

J. H. 
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UIB MAIPBSTir'S ApyViOeATB, 'FOR HIS 
T«rAMStlf'S imPEREST, 



A6AIKST 



TOHK HA V. 



'iriiA^ tbe ^tifdofter «€otitt<kfM U 4d 4ie iiis <iaty> as PaUic 
.P«oseeiftor^ to>prefi«tit'to ymif Larflflfaipls^htft ^petition and 
'•^omphtnt ajgdinst Jolm Hay, tueiw ^t 4ately %alker %i Bdin- 
flnir^b. The oflfenee of *wiifijeh die petiuoQer aeeuses the 
said John Hay, consists in his having Wickedly defamed, 
^4^<iinniated, ttsS libelted several of <he Judges of tiiis-Su- 
>,preme Gourl, and the admihitltrBtioH of jndtice in relatidh 
^to the^prooee&igs of the Court in<;ertain conjoined actions 
^titilidependiQg, in ^hkh tke «aid Jbtin Hay is a -pursuer, 
'ttnd WiUiam Soott, now or latel^y aecottnlant in Bdinburgh, 
yhdar heoMdris &r the children of th6 late 'Robert Ctah- 
'fitoun, tenant in Craifing Hall, is the defender. 
• Of the merits of these actions it would be improper for 
thetpetitiotter to^ay any thing, and even of their particu- 
lar nature it is unnecessary for him to give any detail. He 
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majT) however, state in a few words» that, in the month «^ 
February 1798^ Robert Cranstoan tenant in Crailing Hall, 
died^ leaving six daughters and a son. Two of the daugh-- 
ters only had attained the age of majority, and fjf the re« 
maining part of the family one daughter and the scm were 
in pu|nllarity« . .^ • 

Mr Cranstoun had not ma^B a/aj npmination of tutors 
or curators for his children, consequently the charge of the 
affairs of the pupils devolved on the tutor at law, if he 
chose to enter upon the office. The afocesaid William 
Scott was the nearest agnate, or nearest male retafiim on 
the fiUher^s ode, .and con9eqiientIy, would by law have 
been entitled to have entered upon the office of tutor if he 
had attained the age of twenty-five, prescribed by the act 
1474, cap. .51. But Mr Scott^ though major, had not at- 
tained the age of twenty-five. No other rehition of the 
deceased, to whom the office of tutory was competent^ as- 
sumed that duty, and no one can be compelled to undov 
take it The law of Scotland recpgnizes tutors nominate 
or testamentary, tutors of law, and tutors dative ; and it 
appears that in the present instance, the first class, vizi tu« 
tors nominate or testamentary, did not o^bt from the. fault 
of the d.eceased ; that the second class, viz. tutor of laWf 
would not assume the p^ce, and that no one applied to .the 
proper jurisdictbn for an appcnntment under the last cla89> 
viz. tutors dative. 

In this situation, the^ provision of the law pf Scotland is 
w^l known to the Court (Erskinjs, 3.> tit 7. sect 10.) 
>< That.pupils may not be left . entirely defenceless .wheji 
<< they are without a tutor or guardian pf any kind, which 
<^ frequeii^ly happens if their affiprs are involved^ a faptpr 
« or steward is in such case named by the Court of Ses- 
*^ tion at the suit of any kinsman of the pupil for the ma- 
** nagement of his affisiirs, which factor must cpnduct him- 
<< self by tlfe rules set forth by the Act of Sederunt, Fe- 
« bruary 13th 1780.^ 

Of this beneficent provisipn— -which does not interfere 



with the rights,' duiieS) arid obligatidtii'of any of the ekutei 
of legal tutors-^which merely remedies the iooonTemence 
arising from the total want of them, and which may be 
superseded imme£ately, and at any time by any of those 
persons, who, under the legal title of tutor nominate or 
testamentary, of law, or dative, may assume the office,*^ 
the family and relations of die late Mr Granstoun appear to 
have availed themselves. : An application for the appoint- 
ment of a factor loco tutorisy was made in name of the four 
daughters of Mr Granstoun who were above pupillarity, 
but under majority, and who were by law entiUed to chuto 
thdr oim curators ; also in name of the daughter and son 
who were in pupillarity, and likeirise of their mother, and 
two of the nearest male relations of the deceased, viz. the 
Beverend Andrew Bell, minister of the gospel at Boxp 
burgh, and Bob^rt Bell, fanner at Litde-Dean-Lees. 

All these persons concurred in petitioning your Lord- 
ships to afgpoint the said William Scott^ (petition for the 
appointment of tiie ftctor hco UdorU 1798), <* on whom 
<< the office of tutor to those under puberty would fall, 
<* and in whom the family have peculiar confidence,^ and 
whom they further represented as << a person of integrity 
*f and ability for executing that office,!** to ,be factor loco 
tutorU for the children ;. and the applica[tion was support* 
ed by a letter rigned by Mr Cranstoan^ widow and the 
two relatives of the family already mentioned, strongly re- 
commendatory of Mr Scott Your Lordships, acoording 
to the practice always followed on such occasions, appoint- 
ed the applicaticm to be intimated by publicatioD on the 
walls of the Gourt ; and thereafter, having resumed con« 
sideration of the ai^Hcation, and no olgectioh having been 
stated from any quarter, you granted the prayer of the 
application, by appointing Mr 8cott to be factor loco UUoris 
(Mardi 7th 1798,) to the children in minority and pupiL 
larify, on bis. finding sufficient security in common form. 

One of Mr Granstoun^s daughters afterwards married 
John Hay, now complained upon, who, in consequence of 



hiBimarmgBf oanei tft Jbanre aa intereti in tbcteatflte of Am 
dmeaseA Mr. CvaaatMn, nd m cq^kt tkr eaqmreiAtoMb 
Soott^ mflDogciniHU aff fbotoifi. 

it woidd iqppBartfait McHajfnraB <KsttiiBfied witbtbe^cnw 
ductof Sir aaitt,ibBo£lluB date(I>dc. 12. Ifi09^> thffe m« 
pujwutoil to.the Fint Bmwm ofi the Caiirt,.a pedtm wnA 
oomfUntivmtBnoEMcHayflod fmmSeykgtSastMr Sooitw 
Mim>liiiiiii{^ tif hiS' inaiMigeni^t ; .«nd particuiarlj «f hisi 
hasdog' difve^gaRled; tfisrinjamction&of the Act of SedenMMit 
IrTSd) velalvve ta tbe lodging of £Ktory accQunta at regii*« 
Inr- periods; To that petitxoD and compfaiiKl^. Mr Scufeti 
ganne in sea aBS«rav-**Ite» abo lodged accounte;! and^aAetf 
soflie ftnrther procedare^ yonr Lordships reraittsd to liondr 
Snodotb to^hcor patties^ and to. do as he dionld see cause' 
Actions of Gocmtand vedDtoiog^wera ako rmsed againal 
Mr 9tot«, alt^l&8r inBtanoe of tlic ssid Joint Ha^ and faiii 
vfih^ and others of the dangliters of Mr tlniBstaim and 
theh*^ bnrisaiMk These astionsi woe likewise remitted tia 
Lord Snoootbi and the idvle were: conjpdeed^ A gieod: 
dtaf. of pvocedine; iQ these coatjolned: actions loc^ ptaoer h&^ 
ffarftlvord Saccotfa^ and. sffteral iaaerlocufemra were proi*' 
manured Igr his: LcrdBbipi. TheoassewaBftkesriaeliroag^tr ** 
lepeatetttj belbns tKe First ZMykiav of the ItmeB-HsRiBe^' 
ia cense^aeBce of petitiois ha^idng: faBon preaeated againsCl 
the iQlieiloeatQrs of tihrXocd Or^aiy osr parlieriar painta^ 
aaA also^ is cooso^oeace of notes: mui petitiop» 'meg^iaaiy* 
fvesQKlod for Jolataf IIbj and otbeisa of the piu«iiers» SoBie> 

of these Msiemaoi'eveftaigDed.by coiioeel^.a)Uioiigjbrit.is4ir 
nde of. GeAiit, and^ indeed^ is expressij enjoined hy Acts» 
of Sedemml passed upoa the^ nanjali^e' of the evils> ivAieh 
hadi resulted firalii^' aa opposite fxpeAoe^ thai/: a& ymt$m^ ot> 
pibtcd pleadangs^. tbftli is to s^, aU:pkad4ii|;9 fonaiig parti 
of tbft record of Conrli (for e¥^ party is.entitI^.to^ pleads 
U» mm cause ero% alt the piie|^ sti^ f^r doing )^)> Adi 
he ai^Qd by eminse^^ wha aiie hetdresfonaUe to tiie GoiHrtt 
ibf their contentsi TJsk. prsteifjle iai betieted fosbe^-acled 
fipon in* all cxKirfts of iscatA thimigbfmfr th& kio^dto* 



It woM apfot tkal^hft Haj odta^atnecl thpcm^ was 
ilissatiifltfd with the condiiet:o£ fais omnud tod ijgehi m the 
ouMc, and alio witfa tbe proeetdings of the LocdOrdkliEiry 
and tbft Ootil*C« . He wroterand ttatsbaitted' sdvcral letteifs 
addnotefftotfaeLord Presid^nt^ ta some of the Judges^ 
and to other persons, reflecting in the' iaHoit improper mad^ 
ner, not onh|r on the- coiduct of his counsel, but on the 
conduct of tbe Lord Ordinary and of the Court, and on 
the administration of justice. He even wickedly caused 
to be printed and circulated, a variety of letters and other 
papers, containing the most false and injurious charges 
against the Court, and the J'udges thereof, in relation to 
the prdceedings itr the said x^njoined actions; 

l^fais criminal conduct, on the part of the saidf John 
Aay Was carried on for a considerable course of time, par- 
ticularly in the year 18^0,. At length, in November ot 
that year, in presence of the whole Judges of both Divil 
aons assembled, there was produced by the Lord Justice* 
Cterlt^ and handed to Che^^pctiitiabel: some of those calum- 
■ions and libellous produdions' which hadbeea tvaasmit- 
ted to his Lordship. The pe^tioner consequently directed 
an investigation to bemade into the drcumstahces eonnectp 
ed with the ofiPence ;< and being hopeful that the friends 
of Joh» Hay, conyplained upon>, would, in consequence of 
that investigation, have prevailed upon him to desist from 
further ofPence, the petitioner delayed pr^esenting any com-- 
plaint agai^t hinr,. In. this expectation the petitioner was 
disa]^[xmit0d. The sederunt book of the. Court of Sesr 
mon contms the foUowing entry, under date 14th Novenau- 
ber 1821 :— « The Lords of both Divisions of the Court 
" being convened, the Lord President laid before their. 
^ LordahipB^ four lettem addressed to, andl receivckl by 
^ himr,.from John Hay, hsker m Edinburgh,, bearing re- 
** tpoeftEVttly the foliowdng elates, via. 13th, IStb, 24th, and 
^< 'SSkth September 18^] ;; uid akd copies of three kttens 
&mt his Lorddhip to the said John Hi^, dated r»- 
SfleGtiiv^' the Hd^ ftls^ and 25tii September 182) ; 
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M which letters^ md copies of lettens tbeir Lordships cb- 
^ rect6d should be put into the hands of his Majesty^s 
*^ Adrocate^ and recommended the same to his bonsidera- 
f ^ tion ; and the said letters, and copies of letters, were 
f * accordingly delivered to the Lord Advocate personally 
^ present in Court.^ 

(Signed) C. Hope, /. P. D. 

Even subsequent to that proceeding, the said John Hay 
has, persisted in the same course of conduct ; and has put 
or caused to be put, into the box of the Lord President, a 
note containing most improper reflections against the Court 
and the Judges, and a paper, purporting to be a copy of a 
letter to Mr Claud Russell, accountant in Edinburgh, to 
whom the said actions^ or certain branches thereof, had 
been remitted by Lord Suoooth, containing reflections of 
a nmilar nature. It appears from the record of Court 
that, of this date, the following procedure took place :-— . 

Edinhur§^t(Hh Novemher 18X1. 

^ The Lords of both Diviaons bdng convened, and 
^ John Hay havmg appeared personally at the Bar, the 
^ Lords, conadering that the said John Hay has not, in 
^ his declaration above written, acknowledged the au- 
^ thentidty of the copy of the letter to Mr Claud Russell, 
<^ remits the said letter, or copy of a letter, together with 
^ Mr Hay^s note to the Lord Prendent, his declaration, 
<* and all other papers connected with this matter, to the 
<< Lord Advocate, that his Lordship may consider the 
** same, and take such steps as to him shall seem proper.^ 

(Signed) C. Hor£, /. P. D. 

^ The petitioner having considered the papers remitted to 
Jiim by the Court, and having investigated the matter to 
which they relate, considers it his duty to present this 
petition and complaint against the said John Hay, to the 
end that he may be punished for the crime orpfience 
which he has committed. That offence, as ^ready stated. 



oDnsiiU im the having wiok^y defamed, calamniatedi and 
libelled the administration of justice, and the fudges of 
this Supreme Court, in regard to tb«r conduct and pro>- 
ceedings in a depending action or actions in which the 
said John Hay was a party. The petitioner has printed, 
in the form of an appendix, copies of the different letters 
and documents, hj the writing, printing, and publishing 
of which, this offence was committed. . From> these it will 
be flieen,.that the aocuMticms c^ the said John Hay are of 
the most gross and injurious nature, calculated to bring 
the Court and the admimatration of justice injto hatred 
and contempt, and are more. pardculady. directed against 
the Lord President, Lord Suoootb, Lord Balgray, and 
Lord Herraand. - '' 

The said SiJkn Hay is charged with having written and 
transmitted, or caused to be written und tnuwmitted, to 
'James Weddell,.derk to the Lc»d President, the letter 
No» L of ^jipendix, Gontaiii»ig}tbe most caliimnioas an^ 
iiyurious fucusalions against Lord Succoth, on account of 
• jiidgment pronounced' by him in ^he said conjmned ac- 
tions; and particularly the fbUowing passage:^— <* I en- 
<< treat you will be'pkased to make my humble respects 
«< to his Lordship, (the Lord President), and say, that I 
<< am ready to explain, to himj that, in consequence of a 
«< late judgment pronounced by Lord Sncooth in my case, 
^ all hopes of bringing it to a termiilatipn have now dis- 
^ appeared, as (hi judgment his Lordship has pnmounced 
« is capable of no oiher consiruetiahiihan ioaid and assist 
*^ the Jactor in keeping my case in the same unfinished 
<< state before. Lord Succoth j so long as hb Loidship re- 
<< mains oa the Bench ; or, as his friend Mr Bosweli ex- 

« 

<^ presses it, < dining his, lifetime/ ^ 

The said John Hay, is charged with having written and 
transmitted^ ./>r caused to be. written and transmitted to 
the Lord. President, the writing No. IL of Appendix, 
purporting to bo the. copy of a letter, or part of a letter, 
to C. W. Wynne, Esq^ M. P. coqfcuning the most calum- 
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MxsjmA V^IWUf^ ll9Ciilia(iMl9* dgnii* itke L«itd Priwh 
denl^ iniiis official ^^ipm^y^ wd «gAm8(t tfa^.Gou?t, and 
ihe adffaittstt^sljiaii of ju9tic^. Ths.fplloiriQg i» im^ <S 4Ji8 
many paasageg of that iloscriptioPf cootMied ini this writ*- 
ting :— ^^^ But ibis^ Sir, is tiot a case^of &^tQg merdy « li 
^< IS one of right, and of ^public justica, in whidblFacliar 
^< ment, and the country a.t large, are d^fdy cooeerocdL 
*^ And ffFnmient Hope mU iciceit upon him thtui to dSa> 
.<< frive ihe aubfect ^M$ righkf^iB hold up ;die. ataitutea 
*^ of Parliament to public ooBtempf^^fHand ded^ Acta of 
^^ Sederunt to be the laws of llie land^^^kt it :be at }u& 
<^ peril thii he does mu . JEivery loyd ai«l,paiiiotb iImU- 
^ vi^iial throughmit^ the, land nmstp ^8idead,.faelalann0d» 
<< when it is known that such Radical nJ^tiona ffiap eatet- 
^ tasned By -oiir Jiidgea, and cq^jr pncfcrnnlgated fiooi 
^f jiiba JBaneb wheneon jthc\y. ait"" . .. ; r 

Tha a^ Jf^JEXayJIf dtoi^ged iriftb li&img writteiiy 
|innted,,and puUiabedt ^ ooiiaedioiie writttm, piintfid, 
^anH zKufabaiaady the. letter No* fTT. of J^poMidixy addnnJKd. 
ta Joseph Hixnus^^JBsq. ooataihing many ipcat ii^iixipvB 
«ad. cakmnrioua xeQaetions against tiie JLdai Prfnaidfyitmnd 
jtha Court, and. tbe. adaumstralifln jof justiioa in ficotlaad.' 

.The «ud Jc^n Hay. is dunged w^di ha:ving lerittoi, 
-printed, and pid>lish^ jor canaed.fo'be imtten, printed, 
jittd publishad, under the title ^ Appendflq^,^' the fomr 
■writings finrniing No. IV« of ihe Appendix to tins petition, 
rand ccxtsisting of, 1^ A letter addressed to the Lotd 
President ; Std^ A letter addressed io X.ord Balgcay ; Sd, 
Aletteraddiessed^to the Lard Advocate; and, 4 A, An 
extract from a petition for Alison • Hay, and John 

Hay, for reoal of the Act of Sederunt 1*789, and contun- 
ing throughout the most injurious and cahinmiooacfasi'gte^ 
and accusations against d^e Lord President, Loidfial- 
gray, Lord Hermand, and Lord Suocoth, ^ind the asoit 
unjust; reflections on the ivhole CcHUt, on. account of 
judgments pronounced in the said actions. Tlie latter 
addressed to Lord Balgray contains the fdlo^vring pas- 
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si^t^M In the VdOdfiihig p^tAMy ^ ^ of RitluU 
^ ifieht KITS ^vtts uiifbriiiimtel^f tak^li Mtie6 lii- 'iUii 
^ imt Lord H^ftiiMid ^d th«f li^ote C<MiH fnfoftM^: 
<«^ Bis Lo^ddnp ira!l^ i^titssl (It6 petf fldliefEr^^-i^ll* «vi: 
«^ deiic& %as dijMgAi^di0d9<*ii^6 ette wan ^ven iMdti 
^ a^dttst the iSteetiUMf iftH h^ttty ^sigpeiuMfiH' ^^aid y^^y 
^^ toy L6t6, Forged t6 rt»et^ett» ji^Mr pledge. 

^ to ef^rery 1ft wyer and geiHieii^ 
^ Hit^ iay, titet th^ mteflodiitoi' 6^ flt« LdlA OMBnnfy ii 
^ tMit cbnfohnaMe ta eHh^ la^ en* joitiQ^ in «e9|^ tfadt 
^ h ^irek A&tattot tt^t fbr iitMtey ttld by kkb t6 hHV^ 
^ been d!iibitl*8id; afad touthdd hy M i^fst *i4d«lie^ ilalt 
^^ flis own aisS6fti6n« 

•« I have been told that the conftytkdtion of the fcord 
^ Or£]ia»yV d«(M>n hy the> Comt, fteUlr eHftblbfted (wd 
<« pcnnts of kw, and that to indiitldn those podtbi6belb]^ 
^ theHbose of^Feeuft, ^M^tUdd dis^aee thirB^ <^an idiot^ 
' The said JcAbHilry ili Aitifged With havhi^ Written^ prtnitt 
Wj aM pttAAshed) oi^ dauMid t^ bo wntteiij .printedi Add 
ptltMsediSn ktfeir ad^tsaedf to the Loi^t^fdent, wldctt 
Ibttttslfo. V. oFthe Aj^pen^mc hei^eio annexed, audoMftiirfn^ 
lil^ tne^txlost iii|uriottS inecti6n^ on mc anci I/ira F^^d* 
dent ht Ms jndldtf ebaxacfer, and on the eomt itnd ^oiO^ 
niffiiistiituon Or jttrooe* 

' The said John flay is charged wftt Btfvinit wifttei^ 
jpribtedy imd pablkhed, o)r hdrving csnsecf to ber wi4t(en^ 
ptteted, and pubBAerf, the letter to 6. W. W. Wyllne, 
£sq. M. ]P., No. ^£ of Api^endh:, containing thtougfi^ 
out the most calumnious and injniions eharges a^ahist th^ 

Lord President and Lord Sucodlh^ and the whole Court; 

and adttiinistradott of Jiisdoe in SSeodandi The attentW 
of ydur lordships is partlenlafly diirected to the Mowing 
pasi^g^, near die end of that letter t— » t hate had my 
^^ property carried cff ^m ine contrary to taw;-^i«-eoM^<tf/jgf 
<< to lamlhav^bei^jfraJXiUd^^ 
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'' U mighi be ; reHorfdtr^l have been groi^ly iiynilted a^ 
f^ the bar of jufitice,— -I h%ve been ,told before a publif 
<< audience, that my mind.is impairedyp— that I am not A 
« man of a sober judgment,— «nd that, if ever I again pre? 
f< 8ume to trouble those who caused nnf prf^M^ to be car-? 
<< ried o^ J will be qmaidereda criminal^ and wiB by ihem 
<< be treated as ,^uc&. ^lould the day ever arrive, when 
<< the Commons of Gire^t Bntaq^ J^^^ P- ^f^^ duty ^ en- 
<< quire into the eoncluct.ojr Frendent Hope and Lord Suc^r 
f < coth, perhaps theHouae, in ita wisdom, may consider (^ 
<< ^ anehfi^ degraded ihe dignUjf tf justice^ and eat^d # 
<< spirU qf ducontent and dissedisfaction in the vmds ff 
<^ thepfiHc ji whilfi ffie oSterpj^rlfopSffnajf appear to that 
<< House to want that capacity of intellect omdjirmn^s ^ 
<< mind whicfi is regui^ in a Judge. Strong measures 
<< may be ocmsi^ered just and. due to the public, but this^ 
" you .will perceive, is no relief ;to me.'* , 

The sud John Hay is charged with having written, 
printed, and published, or having caused to be written, 
printed, and published, the note for AUson Cranstoun Hay, 
and John Hay, No, VII. of Appendix, containing injurious 
reflections on the Court and the administration of justic^, 
in relation to sud actions ; and particularly therein assert- 
ing, that << the whole procedure appears to be (atntod.'* 

The said John Hay is charged with having written and 
* transmitted, or caused- to be writt^ and transmitted > to 
Lord Succoth, the letter No« VIIL of Appendix, and the 
note No. IX. of Appendix, and containing injurious and 
calumnious accusatipns and charges against his Lordship 
and the other Judges of the Court, and tlie administration 
of justice in relation to the said actions. 

The sai4 John Hay is charged with having written and 
transmitted, or.cau9ed to be written and transmitted to the 
Lorc| Advoqate of Scotland, the letter No. X. of Appendix, 
contiuning injurious and calumnious reflections against the 
Lord President and the administration of justice. 

The said John Hay is changed with having written and 



transmitted, 'or caused io be wrktettaiMl transmitfed to the 
Reverend Andrew Thoinson^ ohe of theminbters of Bdin* 
burgfa, the letter No. XI; of Appendii^ coiitauitng iii the 
ioDowifig passiige the most injurious reflections and aoeu- 
sations against the Lord President, on'aooonnt of lus judi« 
cial conduct << When a British suGgect has been o^i^y 
«< insuUeiy andcpprtised^ MThavebemj d^ the Lord Pre^ 
•« sSiehi eftheCowrt tfSeitkmy I do liumU/ Ifiihk, that 
^< it is his Btkty to make his wrongs known to the public. 
^' Every act of eppreislon'andinfuUke in u'ccwri tflam 
**' against an individual,' is iEUi encroachment on the rights 
^ tli. the community ; and if the public altow • that indivi- 
v« dual whdmuntains his rights to be riiined'and made a 
^^ victim qH judicial resentment, they may soon, perhaps, 
<< have few rights to boast of«^ 

{The lettw to Adam Eolland was neither proved, nor 
att^pted to be proved, of course the paragraph r^ard- 
iqg it is not inserted.] 

The smd John Hay is charged with having written and 
transmitted, or caused to be written and transmitted to the 
Lord Prendent, the letters Nos. XIV. XVI. XVIII. and 
XX. and the card No. XXI. of the Appendix, each, and 
all of them, containing language highly disrespectful to the 
Court, and the most unjust and injurious reflections on the 
judidal conduct of the Lord President, and on the admi- 
nistration of justice. 

The said John Hay is charged with having written, or 
caused to be written, and having put, or caused to be put, 
into the box of the Lord President, the note No. XXII. 
of Appendix, and a copy of the letter to Mr Russell, No. 
XXIII. of Appendix, both of them highly disrespectful to 
the Court, and injurious to the administratbn of justice. 

These things were done in Edinburgh at diiferent times, 
in the course of thd years 1820 and 18SI, and of and con- 
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According to justice, &c. 
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JOHN HAY. 



Tori Idme, EiMiMrgh, IH Afiguit 1980. 
JAMES WEDDEL, Esq. 

I have just now been advised to finish my letter to 

Mr Wynne in the pras9» and forwavd copies of iJl the in. 
dosed letters to tike Members of Farliamenty to the clergy 
of all dfrnmnimtjonw in Edinborgbr i^ysicianst surgeons, 
end public cbaxnctviny (battlifiebuaes]xcactisedon«ninon9» 
^ the timtmsnt I have leoeivedi may be generally 
known* 

I em not inien^blo that each a atep, when woe taken^ 
cannot be recalled ; and aa I have np feeliqgs of personal 
resentment against the Lord President^ I do think I am 
in oommon candour bound to acquaint you before I pro* 
oeed further. I entreat you will be pleased to make m j 
humble resptets to his I^Mrdship, and say, that I am ready 
to explain to hinij tbat^ in fX>nsequenQe of a late judgment 
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proHottnoed hy Lord Stiooodi in my case, all hopts of 
bringing it to & .terminalaon have now disappeared, as 
die judgment his Lordship has pronounced, is capable of 
no oAer oonstrucdon than to aid and assist the fhctor in 
keefHUg my case in the same unfinished state bdbre Lord 
Succoth, so long as his Lordship remuns upon the Bench, 
or, as his friend Mr Boswdl expresses^it, ^ dunfg his life- 
«*time/' 

Should the Lord Preaid^t be of qnnion that some 
method may yet be adopted, which would render an ap- 
peal to the oouiitry, ami^'a^corophdnt^to Parliament unne- 
cessary, I beg that it may be explained to me ; and should 
I not hear from you, it is torbeund^stood that this com- 
munication is by President Hope judged unworthy of 
oonsiaeration. , .. i . : i. / 

I am> 

Sib, *' 

Your most obedient Servant, 

^ John Hat. 

•••,•■ \ 1 • •• T • : » 

II. 

C. W. W. WYNNE, Esa. M. P. 

SlK,' ' ' • 

''In addressing this letter to you through the press, 
J atn not insensible that I address a distinguished sup- 
potter of the British 'constitution, o^e who knows well the 
duty of a Member of Parliament, and by whom the rights 
and prii^eges, and dignity of the House of Commons, have 
often been so ably and so independently maintained. It 
is from a 'deep conviction of this on my min<),' viewing 
myself in the light of an abused and injured subject,' and 
teBecting on ^thelhtegrity and generosity of character, 
which attach themselves to 'the Legislators of bur'lahd^ 
that I have ventured thus to obtrude myself on your at- 
tention; and, in humbly submitting the inclosed papcri^ 
|o your serious conHdoration, pernut me, with all due suIk 



nustton 8Qd''^eqpc|Ct, .^aniestly to solicit the ioflufiiw 
lurisi^g from your chariMpter apd abilities, in procuring xoe 
that redress from the Xtouse of Commons,, to which by 
law I am entitled^ and which has been so long and so. un^- 
justly withheld from me by. Uie Court of Session in Soot- 
land.' 

My letter to Mr Hume.wiU exp]i(in^ the treatment which 
on, various oecasions I* have reodved from the Court, while 
humbly suing for justice ; and my letter to the Lcnrd Fre- 
sidenjt will, I. humbly hope^ convince you of the necesyity^ 
of directing the attention of the ILeg^slature to the status 
of Parliament, made in the y^ar 1672, for the proteotiqn 
of the property of minors in Sootland;i and the dai^gesoufi . 
consequences resulting to the public at large, from permits 
ting the; Judges of the Couit of Session to act in a legisla^ 
tive capacity. . By the gratuitous assumption of this power, 
they arrogate to themselves the privileges of holding the 
statutes of the land in contempt. They throw such ob* 
stacles in the way of justice;, as tend to preclude the pos- 
sibility of minors recovering their pn^fty when they be* 
come of age. They screen the factors which they appoint 
over these minors, from all shadow of responsibility, and 
they shut the very doors of a court of law in their face, 
threatening them with the most condign punishment for 
humbly petitioning that their propei^y may be restored to 
them. <^ I take this opportunity to tell you, Sir,^ sai^ 
President Hope, << that Acts of Sederunt are t^ laws of 
<< the land; and if ever you presume to t^rouble this Coar( 
<< again with such trash, (Acts of Parjiiament^ vi^,} yqi| 
<< will be considered a madman qv a criminal, and by tbif 
<< Court will be treated as such."" 

Blackstone has as correctly described the direful effects 
that would necessarily follow from Parliament allowing 
Judges to le^late, as if he had heard the Ix>rd President 
deliver his speech. <^ Were the functions of the Judge,^ 
he says, << to be joined with those of the Legislative, the 
<< life, the liberty, and the property of the subjept^ would 
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«< thM be hi thehttidftof atifitMy jild^ Vo^, tftoife 
Aett erf* Sederum iiUift the Frdtfait e^ 
are do oftefil jNUtted by the Comt of Sdribii^ are the g«c 
fiomeofibprbgof tins imiitttttndtiiiiu^ 
jttfficaal: fhnetiottt. And they dor hnked plitee d^e ttv« and 
propertiesof mens at the mercy of a despotic powor. They 
^ wholly subyadre of an lUierty and all jtiBike, iforthey 
strike at the fotmdatioils of both; They imdBMiiitte those 
btdwaiJcs which out alioestcM ieiuced wilh so itnidi wiadbitt 
and jeabiisyfbr the benefit of the people; alid they par- 
tknlaily render null and void the atatiite of Aeryear 1 0Vf ; 
applicable to tny psrticnlar case, and so irA ooifttrifed hi 
all its parts tot cheeking the < depredationa to whkh th4 
(ftoperty of nnttors is so iiriAify- exposed 
' With gt^at sobmisAon I do tUnk, that ttineutentha of 
the abuses exiatbg in the Court of Sesston, aro occaabned 
by that unconsthutional Act of Sederunt made ia 1180; 
by which the subject is deprived bf the rfgUk of coinpla&». 
itigt and the lawyer made kfe judjge ia his own cause: 
These gentlemen of the Bar are in certafot respects not 
much indebted to public opinion ; and perhapa the Lottt 
President himself would pause before pronouncing theni 
more respectable than the Peers of Britain, the county 
gentlemen, or the clergy, yet none of these classes of men 
enjoy such a privilege. Itiey can be brought inti> Court 
without their own consent, or the conseift of any one mem- 
ber of the reiq)ectlve classes to which they may belong; 
and puniished too when found guBty ; but howev^ gulhy^ 
or however criminal the conduct of a Scotch lawyer may 
be, he camklt be brought to justice unless he tirifif it him- 
self^or with peimistton of his companions, which is nearly 

the same thing. 

Besides all this, the Court, by that Act of Sederunt, 
have not only conferred on counsel an uneonidtullonitf 
privilege, they have ev^ placed the Bar above the Bench, 
so that the Bench have now no power of ju<%ing upon any 
case* or hearing any complaiat, unless the gentlemen of 
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dlf^^B^%If^)d M giUcidMly fdeadOi i^ ^h^t iKehi to 
M# HHd «d i^eiii^4t> And 3I0 oihe^I be to aredohitta ts id 
Hirfltfre, #ifte llH^ Irtlte^ peti^tthe B^tt^h toseb oi- hert* 

{ii^Mie^^ wfekh ^^p«r&te isd powerfliliy "to' fii^r ttSvaiif^* 

«d'tb btfvelklM signed %7 llii6 1:»im43dtl^ft>ffiliiribii^^ 
^ ki .fudiit dt hdAotir, ^Aefifrfe^ dt r^i^titbiii^y th6 
characters 6t itkti^ ijsnthm^ At<« IM tiifetpior lo tn^ tilWl 

ft Jury OoHM.' Tiiele At MHiti^ti^ tile '^CigMi Md' tito 
^ihiM aH^idiiiMt^Mlikjlritidb ^Bii« ill ite'^mift fir€e»ilMi; 

diffetelil tibi!^ ^nd dtetditad(l<btfotie>hiRi'«^^ ^ «6IA)J^ 
fe^Mi ili^kilereMd thell be^aini»^'tti«6t)if o^j^^ 46 duHk 

speedily out of Court, ^d fke ^p^tty «d4M€id' f^loiM 
ft^ liteMltf mki Mft AilBify Ad the t^^fiid o#n^iS^; WlMi^as 
it te Ae%NCMM^f^tf Mki*^t!C^i^sel^^ bo/tliiitdar t6 |^ 
IMoe^llie GMe toM tiid€!fitlite>petiod«^Mk> bring itb^SM^th^ 
9^djg&ki^tt^ 4SmtiM: tfca pe i i ^- ■ ' i iid/ tf i^MiMi^ to ttrftisl 
lii« '^irkole "colloei^t iilt« ^ tkietf owi^ pGick^. j^nd tfiotild 
tii^ UMrfoMuiMt^ fiti^tfC, 4bi^ ^ti^ftte tile OdiM %^o%Iftdx> 
kf kMMtlted, %»t #bo {^oiiM^seftiKS^ eafthty cioh^roirf ov^ 
tliese gentlemHi dofing tlief process,* i^ald He '^ttioiftlely 
dit^B^er thit W« c$mt hesk hmii^ ftbm «ttfpidit^ ^d^ 
iifceffttte ^omi^yiioii M c^ir part, ^H lie em ^ttin Kt6 «^ 
d m8 » . » 1ic «i 45Ul«effftQMdl h^pt^ tot ne^iMtti^iAUitigik 
M» fiaper uttkss be Mittfieir thmfn-proper ; Md tfie J^gen 
kick Mil p^ihtt a¥^ the Bar, tHil«rt tt be ^ ti^eA 
<j4id€» M^h dmiiiitftaiiees, 0(1^ irraid jHeaiettiaMy ftlHi^H 
that ^ tncfi ¥dcAA kavetke ^ B Mt i it tj to tMitthiki l!hat:ii6 
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r The Lord Preiident, however, afBrms, that no abuse 
jcan exist, because the whole bodycorpwaU^ forqoptb^ are 
ao honest, so honourriile, so wise, and so just, Ihatit is not 
.within the range of possibility for any one o£ thtir number 
.to do irrong ; and so oonvinced was his Lordship of th^ 
absolute infidUbility, that in my case. he pronounced them 
innocent before he had examined the . evidence in support 
of the charges which I made against two of them. '< Your 
chiffges against counsel are false,^ said his Lordship, <^ foi; 
<* with such an bdependentbar, and with such respeetable 
.<< agents, you can have no. cftuse to con^hdn.^ 

I should, indeed, be the last man \a the world to impute 
a want of candour or respectability . to. the learned gientle- 
inen in general ; on the contrary, I adnvt that there ari^ 
many respectable characters at the Scotch Bar. But Ii 
ask, b it consistent with justice, that the respectability , of 
a few should place the whole bpdy of them beyond the 
reach of the law ? or that all other subjects diould be deu. 
prived of thdr rights for the avowed, purpose of enriching 
and rendering these men absolute? 
. The case in which I have the misfortune to be engaged is 
ample in the extreme. I pledge my exist^ce on it, that in 
Iwo short hours I could state it, in all its bearings, to twelve 
honest jur3rmen, so as to enable them to pronounce a correct 
judgment on every pcunt. But, in the Court of Session, 
the procedure is Such, that, even with the aid of learned 
counsel. Lord Succoth will not give a final judgment in 
twenty years. The defender's counsel, indeed, had the 
impudence, a few months ago, when addressing his Lord- 
ship from the Bar, to tdl him, that the case would not be 
^ntshed during his lifetime. Now, if tins be a fisict,-— if a 
4efenceless, fatherless family, having their property taken 
from them when minosr, shall be refused restitution of 
that property for a lifetime of litigation, — if such abuses 
fffe tolerated in the Supreme Court of Scotland, I subniit 
to you if they are not of that kind which ought to make 
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every Scotchman blushi and be ashamed of the country 
which gave him birth. 

9ut this. Sir, is not a ca^ of feeling merely ; it is one 
of right, and of public justice, in which Parliament and 
the country at large are deeply concerned. And if Pre- 
sident Hope will take it upon him thds to deprive the sub- 
ject of his rights,**'^-to hold up the statutes of Parliament 
to public centempt,— and declare Acts of Sederunt to be 
the laws of the land,—- let it be at bis peril that he does 
so. Every loyal and patriotic individual throughout the 
land must, indeed, feel alarmed, when it is known that 
6ucl| Rascal notions are ei^tertaiiied by our Judges, and 
openly promulgated from the Bench whereon they at. 
And most fervently do I hope that those guardians of our 
Constitution and our rights who hav^ sent a Ferguson and 
a Manners to Newgate,-^rwbo have impeached a Scotch 
iiobIeman,wAnd grapfded with a Royal Duke,-^most fer. 
vendy do I hope that they will not shrink from enquiring 
into the cx>nduct of a Scotch Judge, who considers the 
UiwB made in his own little room as the laws of the land, 
fifxd who dares, •.•..•.#..-..«..<p..8^c.&c. &c. 
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la 

LETTER 

TO 

MSEPff BITME, M9q. M. P. 

ABUSBS 119 THE ADMn«ISTBATIO)l C^ JUStlCB 

COURt OF SESSION, 

IN QOKBEaU^NCB OF THE ^TATUTM OV P^BUAHE^JT BI^NG. 

]ii£$cii^Dtrp :pT. ACTS of sede&uist ok ecles 

dP COtiRT.* ' 

« 

Tb which are added, 

LETTEHS TO THB LORb PABSIpENT OF THAT COURT, 
IiO(9JP fiAL6ll4ir, AND THB U>R]> AI^^OCATE. 

HUMBLY FBAYIVO 

For justice under the Statutes of FarL'ament, and for restitution of htt 
oim prOfBcrty, wrested horn him by these Acts of SeAenmt* 
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I take this opportunity to tell you^ Sir^ that Acts of Sederunt are 
the law of the land ; and if ever you again dare to trouble the Court 
as YOU have done^ you will be considered a madman or a criminal, 
and you will. Sir, by this Court be triA^ as such.''— Puksidbnt 
Hope's Addretf to the 4:uihor. 

f' Were t)ie functions of the Judge to be joined with the LegislatiYc, 
the life, the Uberty, and the property of the subject, would then be 
in the hands of arbitrary judgep,-*BLApKSTONE. 

*' If Judges can make laws by rules of Court, the Constitution will 
soon be subYerted ; therefore it is high time for this House to speak 
with those gentlemen* In former times. Judges haye been impeach- 
ed, and hanged too, for crimes less than these; and the reason was, 
iecauK ihey broke the King*t oa(h as well <m tlieir omu*^*^Mr SacberfsllU 
Speech in the CommotUf on the im^chment of Chief Justice Scroggs (1680i) 

'^ In the front of Magna Chartay it is said, * We will deny pr defer 
justice to no man.' To this the King is sworn; apd with the path his 
Judges are entrusted. I wonder what these men will say for tl^em- 
selves. If they have not read that law, they are not fit to ut on a 
Bench ; and if they have read it, they deserve to lose their heads, 
l.'hey knew it was lawful for the subject to petition for justice, 
and their knowledge ag^:r{ivates their crimes."— Sib Fbakcis 

' Winning ton's Speech in tiix Cmmotu, on tlie impeachment of Ckie/Jus* 
fke Scroggsn 
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to JOSEPH HUME» ESQ. 

MEMBER OF PA;aLIAMENT FOR MONT&OSE, &c- 

Stn, 

in tlie last sesnon of Pariiament, when you were 
ita^bg on the abuses^ which eiisted in the Court of Ses* 
don, you were pleased to state the treatment I had receive 
ed fiom Lord President Hope. If my information is 
liorrecty the Rouse ftlt extremely indignant at some of the 
expressions you charged the Prendent^with having used ; 
and Loid Binning said, that if such a charge tould be 
ibade out. Lord President Hope ought not to ut another 
homr on ihe Bench. ^ ' 

Sy referring to my letter of the SJst March last, in 
your possession, you will find I there state, that although 
I could fuRy prove that .the expres^obs complained of 
were used' by Lord President Hope, I had now lio wbh 
to adopt sUcn a prdbedure : for I had uo other object in 
view than to obtaid justice in the Court of Session ; and 
I wa^ happy to inform you that appearances had become 
favourable for me in that Court, and that the Lord Presi* 
dent did not now appear ibclined either to deny me justice, 
br to insult me in humbly soliciting for it. 
' With such evidence in your possession, I humbly trust 
you Win do me the justice to believe, that I would not 
again have troubled you with my complaintSj^ had not my 
prospects darkened, and had I not received some new in* 
ault from hi; Lordship. 

This I believe you will admit, when I inform you, that 
I am prohibited from stating my case to the Court, that 
the counsel with whom I contracted,, and who received 
bis fees, has just written one paper, and declines sup* 
porting it at the Dar^ or continuing counsel in the case. 
The reason he assigiia i% that having written that paper, 
be has done all that the Court enjcii^ Mm to do. What 



am I to understand from this? Hft$ the Lord Prseident 
and the Court been tampering with my coonseU by tell- 
ing him to produce a paper of such a dett:ripti(» as tlie 
Cimri wi^s^ andtfien be will be reliered from the posi- 
itve engagements he entered into with me ? 

I will be glad to know if either promises or threaten- 
iqga have been held oist to ray counsel by the Lord Pre- 
sident* I will be glad to know on what legal ground my 
counsel and the Judges could bold private meetings to« 
gether on the subject^ without my knowledge and conseiit 

In addition to this, 1 have to cqmplainy that within, 
these fi^w months, I have again been gcossly insuk^ by, 
the Lord President, at the -Bar of the Court of fSestion. 
I presented a Note^ complauiing that a certun counsel 
had not dcme his duty. I condescended on the diaq;**; 
Against' him ; and prayed that the Court would allow me 
to ptore at the bar what X had stated in the Note. For 
writing this note I was ordered to the Bar, and before a; 
crowded audience^ wmi by the Lord Chief Jus|dce Hopa 
uAd iiuiit I woi dera0ig$d in mjf mimd; tbait I was not ai 
man otadoberjudgmmii and that if I ever again troiib- 
led the Court with such a complaints a^d in such a map* 
ner^ that he would visit on my head the h^avMi pmHtfh^ 
ment i/uU ii wa$ poiriNejbr Ae Cbtirl to if^kt,^ • ^ ^ 

After a speech of considerable length, dcdivefed by his: 
Lordship in the most violent and €ft>efbearmg nmimer, 
containing many expressions of wanton ridicule, contempt^ 
and insults I said» *^ My Lord, it appears to be extremely 
^ hard to be brought twice to this bar, and distinct charges 
** condescended on against me, and not to be allowed to 
<* say one word in my own defence.** The Lord Presi- 
dent saw the force of the observation ; and, with a can« 
dour that did him credit, he replied, '< You are at liberty 
*Uo say what you please.*^ 

*TortaBe is the besTiest punishment the Court ever iufllcted. 
That punishment wis common under the Stusrts^ when Acts of Se« 
d^runt were tbii law of ib^ land. 



' I: iben mdf << Your Lordsliip ktHms that tiija ooite Kitf 
*^ been ten yetn in Coiict, aod while the hhm^ Im with 
*' others, the whole odium has fallen exclusively, upon 
^ me.'^ Hi« Lordship inlernq[»ted'nie by sayings "<< I know 
'^ nothiiifg about your cas^ Sir, itod if you hai^ any jcom* 
^ plawtiagaiosftcoansdtapi^y to other oouosel to sign your 
^< papers.** I said, *f No eounad at the bar will sign 
** Sot me a eomphuiit i^ost a learfied bnather.'* : His 
<^ liordsihip again intemupted' me, b^r giving me the&. 
<< Surety ;'** he sMd tbit I was stating that ^* vMoh wa^ 
^}JUi0j^ I raplied» '^ I was ready to prove what I ^ad 
^ stated^ and was proceeding to do so wbw Xont per-^ 
mmti, awttrelbat hiir Lor^Mp would. have thie worst of 
kf deolaeed that if I siud one word.mor^ he would move 
thfil IskofM m»lm/isf i^ Mfken into cusiodjf. 

Now, Sir« yott will perceiye» tb#t. by tbi^ antboril^' c(f 
the Citert,! was ordered to the ba^ : that di^tmpt €hiAi|;et 
were fvafeitad sigiMnst me» cbargen calculated fo in^ro 
mf ehani^er as a mepher of spcie^^ to4istiNeb^iherpaaiBo 
of toy fainil^ moA to wound thofe^pq^s of my fri^sids; 
. You wjUslsopecc^vfl^ that when I o|bred: to ^^ tho 
sewn^of these cbargfi^and si^owtbat they iv^#i|o| well 
fgumfaBJ, I was not allowed to ipeali; in my own de§»i>^* 
I was dliyrjnsdof that justice whk^d^pes^ «V«y > tbe pri. 
vikgeofpjW^jllbat I was.vnotguil^tyof the charges. /ex- 
hibiliid agauMt me in op» Court . 

I Itherofore dp bumbly .entneat^ aB|d ffur 
you» and other llonouraUe Members of the Commons^ 
into whose^hands l^is: cominunicaljon may. %d. its way, 
will be pleased to bring lonvard the 8ub|/|ct in Farliaipent, 
in. order diat an; «ncpiiryn^y take place, and that the 
filCts may b(e i|soertained,.nQt from my assertion* but fi;om 
evidaice sa^is&ctory to that Honouriible House. 

Firii, I complain that property belonging to me,, and 
to our family, to the extent of ^10,000, has been intro- 
mitted with, and carried off by authority of the Court 
of Session, contrary to the statutes of Parliament made 
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ibr the prdt«ei!6ii of miiiari; ahd diat^-ftfior ten jAn 
litigotioii) not one shilUii^ of dtet propcvlf f mi b# nto^ 

SKondjl tonapl^R^ thai in diUM; oppoiili^a to nAodieff 
fttfttute of PariiiiaNeiit^' I AIB9 bjr.Loid Prasid^ttt Hope; 

Thirds I cioiBpiiikl) that I aiaooiii|MUedt<y pay Mid em- 
ploy oojm^\(Mfer7i6lidmIhmeM<€Mr0^l mho, kmidad 
of fiUting iriy case, pnmoUMe tk^r own jcKlgni^ wficfA 
k, advkitig me to take k out itf Couit, for i» tHek opU 
nioih however iinpro))erllia€oiidMt<»f the inttonuttei' had 
been^ the Ciofiit wifl pi>oteet htm. T^hat, at oriief InMSl 
Aey relinqiiidi my eoqrioyiMnt in the fiiaa of & pmidw 
agreementy and amgn aoin6 priViilie ama ymeMt lib^fcBd 
e&tared into with die Cfiuit« 

Faurtih I coni^iii^ tliait in conseqoenOe oFilHli.ptoi 
eeedings^ vnd the totd wa»tofeontamriorartke0ef|eaile4 
men, itiy case has been ten yean in GbHrfy ali6M%£lA00 
has been * spent by die parties wtfhirt 'Ihe ^ralia of thai 
Court, and that there ik na# leas proapect of the ««iii eom* 
ing te ^ termination than diere ^ivias tiitiO'jNttra a^ Th* 
process commenc^ with a'petttkm ^^l*ee pages, fm^ 
ing that a &et6r of Court; Would f^vt 10 hfs aiceowHsf 
and, at ibe dose often years, instead of 4b(ahi{|]g a set^ 
tlement, a paper of no leas thsn 490 pages^ dfawn by 
GOODsel, is necessary to render the text years* |»oeediire 
in the Court intelligtbie. 

fyV^I coBdplain, thstt aMiou^b poditiVe evidence of 
ibe iihpropriety of the conduct of counsel has been ten^ 
def ed at the Bar, and k fatmible petitkHi^ has been present* 
^ to tiie Court praying that d»e Couft, wodld be pleased 
to compel cofnisd to state the ftets aad plead te l^em, or 
allow the pe&ioners to state their own caae, that tie re- 
Kef has b^n obtained. - . : / ? 



* See Appendix No. IV. 
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SIsvihf I Cdmpiaid) that instead ' of the Court deeming 
such petition worthy of corifrideratton, I was ordered to the 
Bart and by the Lord President charged with having 
pestered the Court withiblly, nonsense, and trash ; that 
my complaints against counsel were false; and I wa^ 
threatened, that if ever I dared again to trouUe the Court 
with such complaints, I would be considered a madman 
or a criminal, and treated as such. 

^Setmthi I complain , that I am labouring under th^ 
marked displeasure of Lord President Hope» and that 
more conclusive evidence of this liarinot be produced, than 
the speech of his Lordship, in which he pronounces my 
complaints against counsel\/!ib^, before he had heard or 
seen^e evidence I had to produce in support of the charge^ 
and 1 do bumbty think that his X«c»'dship is the first Judgel 
under the Hou^e of Brunswick, that has ever told an tt^- 
juteflsu^M * that h^ would be considered a criminal, and 
treated as •ucfa) &r humbly ^tf^^totitfig* the Lords of Coui|- 
cil and Scssiofi, 10 bepermkkfl ta p$iiiion a court of law 
Jbn resiiiutiKm of hu oten proper 

Eighfh^ I ^mplain, that although my case was in Court 
twelve mcmlhs before the Duke of Queensberry died, and 
th0 lawpsi9.its resulting from chat event have been all dis« 
posed of in the Court here, and a judgment pronounced 
in'tbcf Hduse of FeerS) yet my suit remains before the 
Lord Ordinary, id the same unfinished state it was ixi 
when that iiobl^man died : and if I complain of delay,* or 
offer to prove that counsel have not done their duty, I am 
tbtust back from the bar of justice, loaded with insult, and 
threatened with punishmait* 



« ^^God forbid that the day should ever come, when I or any 
** JmAgfi ia Engkad, or the uaited empire, (for now they are all one) 
<* should dare to take into their own handt the right of circumscribing a 
<« tingle right vhich JBritith tubjecti had ; and wJten J speak qf British Subjectsj 
*•* I mean the vAofe united empire xrith ail Us privileges**^ Lord Chancellor 
Eldon, aoth July 1818. 
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Ninih^ I complain, that out oF iPl 0,000 aiisCracted imd 
carried off from a family of minors, only about J^IMO hail 
yet been road« tangible, being the proceeds of certun bills 
and bonds, payment of which John Tweedie, Esquire, 
has, by order of the Court, recovered. That gentleman 
has twice iiitimated to me that he wishes to get free of his 
charge. Repeated application has been made to the 
Court for a division of these funds, and an equalizing 
scheme has been tendered at the Bar, yet the Court will 
not allow one shilling to be paid or divided, although it 
is now twelve years since the youngest of the family be- 
came of age. 

Tenthf I complain, that although I intimated to the 
Lord President and the other Judges, a considerable 
time ago, the serioua consequences that were to be dread- 
ed from such an unprecedented delay, the factor having 
become bankrupt^ one of the cautioners being dead, and 
the other an old infirm man $ yet this notice was judged 
miworthy of consideration«--and I have reason now to 
regret the death of the other cautioner. In all probability 
the suit will be abandoned, after ten years' fruitless li- 
tigation ; for it would be absurd to carry on an expensive 
process, in order to obtaui judgment against a baidirupt 
factor and two dead cautioners* 

EleverUhj I complain, that in petitioning for justice, 
and restitution of property to which I have an ab^dtUe 
right J I have been grossly insulted from the seat of justice^ 
that I have three times had to sustain the whole shock 
pf the Lord President's resentment, that proceedings hUve 
been adopted, and expressions used, calculated for no 
other purpose, and capable of no other construction, than 
to injure my character^ as a member of society, wound 
the feelings of my friends, and compel me to relinquish 
my rights. 

Had I either embrued my hands in the blood of my 
fellow subjects, or cfmried arms against my princet I 
would not at the bar of a court of justice been treated 
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with a tenth pari of that vhrulenco whidi the Lord^Pre- 
sident has so unqualifiedly loaded me with.—- But c(msci« 
ous that I never merited such treatment, I consider my- 
self fortunate in beinff the object raiher than the author. 

In justice to his Lordship, I beg to inform you, that in 
charging me with insanitjr, he was so very condescending 
as to assign the cause. << You bav^^' said he, *^ brooded 
*^ so much over your lawsuiit, that it has evidently impaired 
*' your mind. You are not a man of a sober judgment" 
Can no person discover this but the Lord President ? And 
why should he judge upon a point not before the Court ? It 
is a question of law and right that has always been under 
discussion ; insanity on eHher ride has nothing to do with 
the injustice and oppression I complain of. 

I adinit that a deep impression has been made on my mind 
by the abuses practised an minors, which I have seen and 
felt ; such an impression as has induced me to state, ac-- 
cording to my humble abilities, the causes of those abuses 
in the annexed letter to Lord President Hope. I shafi 
now relate a few particulars of my own case, that you may 
be enabled to judge how fiir I have had reason to ^< brood 
H over my lawsuit," without taking further notice of the 
efieet whieh his Lord^ip says it has produced. 

About twenty years ago, an extensive and opulent farm- 
er died, having jnade no settlement^ leavmg behind him- 
a family of young female children. A certain individual 
petitioned the Court to be made factor, and was appoint- 
ed and confirmed in possession of the estate. For reasons - 
known to himself, and not difiicult to be understood, he 
rendered no accounts whatever for a period of twelve years, 
and even then he would not account to the children, and 
had the audacity to dilute in toto thein right to recover 
from him their property. 

In his letter to me SOth June 1809, he says, << You do 
** not seem to be aware that, as factor for Mr > ■ .'s 
^y children, it is in my option to account to them or to the 
*< Cmirt %*ho appointed me^ and under who9e authority I 
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^' kdve acted.^* And as he would not produce any statie" 
jnentA whatever, a petidoh 6f three pagea was made to the 
Court, humbly praying that the Court would direct their 
factor to lodge hi« accounts, and restore the property in* 
tromitted with, ^fterten years' litigadoii, and an over* 
whelming expense, the paltry sum of iP900 was refused 
by the Court, on the allegation that no such sum was due 
by the factor. 

' Notwithstanding this, I have no hesit^ioii in saying, 
that the estate hfts be^n plundered to a very considerable 
<ext6nt; add in suppiort of this assertion I tender ihe foU 
lowing evidence : The farmer died in the spring ; and, al-> 
though a very considerable portion of his crop must have 
been disposed of during the winter, still there remained at 
his death no less than 98 stacks of corn in his diffel'ent 
bbm^yards; he had 84 horses, a number of cattle, and an 
extensive stock of sheep. 

He was in easy circumstances ; this is not surprising, 
i^hen it is laken into view that be was an nctive fann^; 
that he had a property of his own ; that the large farm loo^ 
which be resided was let twd years after his death at an 
advance ef ^800 per annum, and the succeeding tenant 
has made a.Ibrtune in it. The same may be said of other 
faims which he occupied. He was in the habit of lending 
out money at interest : The faetor himself had borrowed 
ftom him £mO. 

Only about a twelvemonth before he died, his fortune 
was improved to the extent of about £9&Q0^ by the death 
of an uncle« This property has been realised by the fiictor. 
It consisted of the stock and crop on the uncle's farm, and 
mohey lent out at Uiterest, as can be instructed, by state-^ 
ments ultinfiaitely obtained from the factor. 

It will no doubt be said that these are important faets^ 
and that' I ought to have stated them to the Court, and 
complained that counsel had not done their duty in keeping' 
them back. I attempted to do so; and for this I was' 
ordered to the bar, and told by the Lord President tliat 
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my eooaplaiBls against ooumel ^erejhbf^jfor^ u^ 0U4ih an 
indqmndmd Bar I could have no coA/kse to complain* 

Afier two oouiimI (fiDin fear of offending the Court^'or 
some other reascm) bad refined tatptate the facts^ although 
both had taken charge of the oaae, a third counsel wai- 
found, who undertook to state every fact that could be 
supported by evidence. In a debate before* the Judge. 
Ordinary, he. did credit tb himself and justice to his em- 
ployers-^-he showed the property which had been iptro* 
mitted with by the factor— -he eiqposed the numerous falser 
hoods in his pleadings--fhe detected him in all bis, *^ idoub-^ 
^< lings and windipgs/^ The factor was present, and shewed, 
himself displeased; this did not moke matters. mor^ 9^e&» 
^We« • _f..» «*. ; ' 

The counsel, with bis hand. directed the' eye of the 
Judge to the factcMT, aiKi said, << My Lord, this gentleman, 
f* this individual—rl ask your pardon for calling him a. 
^< g0Htleman«^id trump up a large. account, in his own 
<< hand*writii^,iil &vour of a pretended daimant, andpre^. 
H iKailed on my clients, yoai% ladies, (himself their guardi^ 
^< an) to signMls &r,this pretended debt; but instead pf de* 
^« livering these bills, so obtained, to the preteoded claimant,, 
« he put tliem^ in his own pocket,, and lieeand his cautioner 
f < now claim payment of them as their property. My Lor4, 
<< this man shall not escape ; I shall drag him into view ; 
f < put of his own mouth, and fiom his own writings, I will. 
^< convict him. He has not only been guilty of legal con- 
(* structtve fraud, but, judging from the papers before me,. 
«< he hasidsQ. becQ guilty .of gross moral fraud, nay, abomi* 
M nable fraud." 

You have now heard the factor charged with ^* gross 
<< moral fraud^nay,. abominable fraud ;^' and you have had 
a counsel introduced who pledged himself to prove it, a 
gentleman of no ordinary abilities ; but, alas 1 he appears? 
to have had some correspondence or communing with th^ 
Court since be made that speechj; and he also decUnes cont: 
tinuing €oan8^1 in the .qus^ 
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'" But what is a breach of trust, fraud / or tyen higfavwf 
robbery, when oomparad with that of altering the law« of 
the land-^-«ubVerting the eonstitution-r*iwo)iilitiiig the 
subject from petitioDing<lbr ju8ttce--«4ort'urifig the litigaiit 
with ruitious expence and endless litigatioui^-pftytectuig 
the guilty — and punishing the innocent for ooroplanimg of 
being injured ? . 

' The general opinion is, that the Court trtll not punish 
Jactdrs. It is said that m^ny of the rehitions/and polkical 
fl4ends of the Judges hold these i^toatlons ; and I have an 
opinion ngnedby two counsel at tlie bar, in which they 
in as many words advise me to take my case out of Ccmrt 
as hopeless; telling me, that, Ju)wevef. i/mpraptr the. con- 
duct of the ftctor had been, he wouiA not on that accouni 
be punished by the Court ' . 

I might also add, that it appears to be a general opini- 
on, that my suit wiH nevep come to a termination. It is 
said that I have bst the ear of the Court, and ofiended 
President Hope and Lord H^maad^ by quoting the act 
of Pffirfiament 167S, Complaining that counsel would not 
state my case, and diftpufing the light of th<$ Court to 
rescind the statutes of Parliament 
* May I beg the favour of your taking a view of the sub* 
jcct, as unconnected with the nistinderstanding which ex- 
ists betwixt the Court and the humble individual who is 
addres«ng you. Let his name and bis private wrongs be 
banished from your thought, and confine your attention 
entirely to what is contained in tbie annexed letter to Lord 
President Hope. In that view, it may be considered the 
complaint of the widowed mother, the orphan, and die- 
fatherless. 

They are not begging charity, but respectfully solicit- 
ing protection. They are not petitioning for new laws in 
their favour, but complaining that although they bear 
their proportions of the burdens of the state, their property 
is not protected by the statutes, or by any law whatever. 
Jt certainly f^Us op those who.of^K>8e enquiry into th^ 
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iduises Gomplaiiifid of, tothow cause why the factors t>f ih^ 
Court of Session are above the law, and why those father- 
less chil4)fe2i .are helow its prot^iop. They^are fellow- 
aubjects^ .their tender years and defenceless. sttMation cer- 
tainly render them objects of Parliamentary protection. ■ . 
I gre^qlly aeknovi^lcd|te the kindness and attention I 
have received from you; and other honourable members of 
the Commons. IC the subject on which I write does not 
in some d^ree {dead my apology for troul^ing you, I am 
jdraid I have nothing satisfactory to offer. I am however 
inclined to think that you have your reward, in the coi^ 
scious discharge of your duty to your countryi and in the 
approbation of your own heart 

I have the honour to be^ - 
Perih Baking Cb^s Qi^e, Edinburglu 



IV. 



(APPBNDIXO 

Na I 

TO THE BIOBt ROKOURABCS CHABiaeS Hdm, LORD PEBSI- 

bskt'ov thx cou&t of s£8s10k. 

My Lord, 

Four years ago, I took the liberty. of addressing a lett^ 
to your Lordship, complaining of the abuses practised on 
the estateis of minors in Scqtland, by the factors appointefl 
on thdir estates by. the Lords of Council and Session. I 
humbly endeavoured to point out the total inability of 
minors, when they became of age, to detect frauds, or 
prove the existence of their own property, as they could 
not produce any other charge, against the factor, ths^n 
what he thought proper to state againi^t himself. 

To that communication, your Lordship was pleased to 
make the following reply : " The Court has often had 
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^^ had tiBftiMm to suspect that eoimiAT$Me ahi»&rm9TeypfJ». 
^''tised by factors to minors^ and for some time had u»d^ 
^* consideration theposstfa^Kty of somtf' plan for prsTeni- 
^< ing themj wfaieh is not so easy a matter as perhaps yoa 
" suppose." 

<< Sir Hay Campbell also^ a^ head of a royal commission^ 
** now employed in ihaktng some' itiV^stigations relative to 
^'the fees and duties of the offices of the latrm Scotland^ 
^< is n6w again turning his attetiUdti to tfaesubject, and« I 
^ believe, means to ma'ke a report to Parliament on tbe 
^ sdbject, and to him 1 shall forward your letter." * 

Your Lordship candidly admits that one (ukl all of the 
Judges had reason to suspect the eutistence of abuM^. 
Indeed, there cain be no difierehce of opinion on that 
point. The misconduct of factors on die Estates of mihoi^ 
is a secret to no man ; they are become proverbiaL 
When a factor is living freeljr- on the estate of an absentee 
and spending the proceeds, it is said *^ that he is acting as 
" if the estate belonged to minoriii Vho cannot call him 
•* to account." 

Your Lordship says, the preventing of these abuses is 
not so easy a matter as perhaps I suppose. With great 
submission, it does appear to me that- your XfOvdship 
would have expressed the fact more correctly, had you 
said, *< The preventing of these abuses is totaUy impassi^ 
*' hie under the existing Acts of Sederunt of the Court of 
^< Session ;"•— acts well calculated to' aid, assist, and protect 
the factor in plundering the estate, and equally well c«iU 
culated to prevent the minors from ever obtaining rdid£ 
But, my Lord, there is nothing more'simple tlfKn'prevent-^ 
ing these frauds ; and, all that is necessaVy, id to resdiKl 
your Act of Sederunt 1760, enforce the atot of Parliament 
1672, and, instead of protecting the gtt3tjr» punish- theipi 
according to that statute. 

The preamble of the act of Parliament 167S, with a 
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maqmff dsBmhea^. widi- an hochbm^ ^Imofii jNr0(lb^» iW 
Jdbal&iByik the mnaw of Seotimikmu fudingi miA^v^^ 
s^tim »of ihaL statute ii«mimstiiiBi^4h» <K>UMi^ 4iU9idmi^ 

wid of Jib farfwiMiit ia oorf c^pti^g ih^^^ > 

! ^< Oai'JSfMreveigii Land, iponsi^eri^ ^ibe ign^afc (pr#<i!#)f 

.^f 9»m<$ jNPoride for 'or d^fen^ ^fa^|itt€{I^^t)i4it thm 

.<* eh$H$i irJJ^(etvidi^i4bjai>d^eQttiiti^:Qftt^0ir.lAnd%4ilW 

^^ debtors^ or other persons interested, without justiQ^^^pn^ 
«^ ;l9r AAlCtrvkist^nQg gpt)«fttisyg|)cti^^ JlWans 

'^^rbxliri^ieb^icliiAi^ic^.^e.'iii^^ i^^ %i4niN^ ^^f.s^i^ 

idinHiled ;|o be iM^e up b}^ «lb^ i&cHor .«Ad l^^tpf il^e 
nearest relations of the children on tJte*ft^r#pd0)^tl^}s 
^de. Tbre^ dttt^italfisf i>f tille wm ^m to b^ jngd^ out 
.iHtdrstfbftc«ibed)b]^lJ!M«»TT^^««bff^^ m 9B0^WA^(mi 
^iui tihe 4iif d ii#Plfr rtQ be iU>dged tdlb tb^ fii^rl^ pf rC^mt^ 
^d(9U jC0u^t^«ig»dd'ibjr b^# l^r tb6;pi|i{^§$<^, i^ \t)ie»^t 

tdeotam ** ^ihai fh^ imfff wrf /k^ ^0H^f4 ilw^^jfier?* 

4;b9 (»9tfitqi by fortb^r difspv^^^ry ^ d^^t^ Ar;fMI>d$xi^aif4« 
-flikft AiB io bci^ded tQ<iheiu»yi^(oue%iMdithje wne jub-" 
.toribed^as^afivrcisaid^ . 

STiUnf^ No 4d3tar /to (the testate naaii Jbe mo^\ui i0 

< * * 

« A«t <tf lVnr»ame»t, grew 
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make payment to the factor, till he produces an inventory 
80 subscribed, and showB that the claim is contained in 
the inventory, and that the debt, when recovered, shall 
stand as a debt against him for behoof of the minovs. 
I F(mrOi% If any factor fail to make such invcintories and 
eiks as directed in the act, he shall be liable both for in- 
tromissions and omissions, and shall have no allowance 
or defalcation of the charges and expenses laid out by 
him in the affairs of. the said pupils ; in respect that, as 
he has failed to state to the credit of the minors, sums 
actually received, he shall not be permitted to state to 
theur debity sums he may have actually disbursed, and 
shall be temoveable from his office as a suspected .intrb- 
mitter. 

Now, unfortunately for the minors of Scotlandf th^ 
are» by the Act of Sederunt 17S0, totally deprived of the 
whole protection wisely provided for them by this vaiua* 
ble statute, and which their defenceless condition so im- 
periously requires* The Lords of Council and Session 
have been pleased to make a law, called the Act of Se- 
derunt 1730 ; and under the authority of that rule df 
Court, the whole property, of the minor is intromitted 
with and carried off by the factor, under'the sanction of 
the Court of Session. 

This destructive Act of Sederunt declares, that the fac- 
tor himself shall make up an inventory of the effects be- 
longing to minors^ and lodge the same in Court ; of course 
ihe hx^T makes up lAs charge a^ which the 

act 1 672 expressly prohibits. But the Act of Sederunt 
. authorizes this method widiout enacting that such in ven- 
toiry shall be taken in the presence of persons properly 
qualified on behalf of the minors, or d^at it shall be at- 
tested by their rdations, the clergymen, elders, or any 
other respectable persons, that it was made up in their 
presence^ and that it contains a full and coirect statement 
of the whole property of the deceased. 



d5 



How ^asy is it for a factor to draw up» In his own 
baiid*vriting^'^a ftJI and correct inventory in the presence 
of the relatiires of the orphan children ; and after carry- 
ing off the same ' with the whole property atid papers, to 
lodge in Court a very difierent one, and not containuig 
perhi^s the one*half of the property ? It is quite impos- 
sible for the minors, after an interval of ten or twelve 
years, to say if th^ paper lodged in Court, is the one 
originally made op or not They know not towhat ex- 
tent their pr<^erty may. have been plundered, because, as 
the Act of Parliament expresses it, the factor is permitted 
and empowered to make up his chargs and ^charge,, 
zffithciui ,a/n^ attestation whatever. 
' But this is not the only objection which occurs to the 
Act of Sederunt 1730. It is brought forward at the ap- 
pointment of thelactor, and it has the melancholy effect (if. 
lulling into a fatal security the relatives of the fatherless 
children; because that apt declares that the factor is k 
servant of the Court— that the single inventory diall be 
lodg^ there*— -and d^t he shall acc&nni aimmatkf to the 
clerk of Court for his charge and discharge* 
. Now, as the clause enjoining the factor annual^ to lodge- 
his accounts, is in maiiy instances totally disregarded, it is 
quite evident that the effects to minors must be ruinous in 
Uie extreme, and much worse than if no Act of Sederunt 
had existed on the subject ; for had that been the case, the 
relations would have xnade regulations among themselves, 
so as to have been a check upon one another, or the minor 
would have been protected under the statute. 

Merchants^ and gentlemen acquainted with business are 
aware how difficult it is to detect frauds in 'the books of 
bankrupts, of only three or four years standings and make 
good these frauds in a court of law ; and they will readily 
admit that it is totally impossibk for minors to detect frauds 
in the statements of a fraudulent factor, who for ten or 
twelve years has rendered no account by which a' claim 
can be exhibited against him. 



ide%ig«sy ol iunds ir a. stirong dtidbaee agaiittt 
rteal: bahkrojvU Heinugl |)tvc ^>liaf<|rtibni lo the I 
.^titlmlipinnti aaidd^eri4.oIaiibi Biittii««Mdeup» ' 
tmijfSraif HU bm ik inpf s badh, bul frcni the bookd of thr i 
ctfKlitiini« Bpt tfasce k no» suAt ^viefete? in fiivdur of i 
vsioofo^ iriRFfor tka dr tRiye joitB Jvuiebeea deprived oC \ 
levtfj voucher thty wore by law oalilled $»lK»re bad, awl > 
hy wfakfa cnljr tb^ eould CQfik^ up ihcnr joist clwn agaiaal.: 
ttefjirttH'; ^oateqaemly,^^^ siUiation k dcpkraUe jjt* > 
da^dy bmg rcriuibd 14 Ae p^f«l |ietteni»ty of acoef)iuig 
sbdi a:Bt«tem]iiit>of their pfoper^ !M^'>^ Ux^t U pleased « 

Considering, therefore, t})^ djrfeofif^ eOf»t#i^c6M of Ibe- 
Act te 9»de»unt i tdO'^'^tbe . bt-ittgiflg it forwadi at the 
fa(^r>8 appoit>ti»6At-^'A4^ (i^ects produced up^tfi the rela« - 
dmis ^ ttie^dinoiiSi^^he ^tmiteiiifil ^^^ which the factor; 
tircftts it| wh^a cmce appcrnited'^^nd the total inability of « 
lainors, vmeh they 'become of age to d^ed fraud«5 or > 
urtjovrt- '^t^p^xKy, the ^istedce dT which- they cannot prove = 
-^t ^m i\il}ysal5^ffcd, lafking evety ^cumstance into con- * 
sideration, that tlie ingenuity of man could not have de-' 
vii0d'atti6re complete mcthod^by which factors }oco ivioris 
di ^ Coort of Sesftioti becotiae enabled seciM^ly to rob, 
^iftb^i^)^, an^ conceal the property of minors unsuspected;^' 
undetected, and unpunished, than this Act of Sederunt, for ^ 
w^hen once the factor has been permitted to entrench him- 
self in such a- manner, and for such a time, it is not in the 
pc^wer rf minors to dislodge him. 

Had the President of the Court of Session in 1730' 
stated to his l^gis;lative brethren, that they had met to 
make a law, the object tif which was to annihilate the' 
strttute of Parliament 1672, and thereby lo produce patron- 
age to the Court, by empowering the Lords of Council 
and Session to appoitit and confirm their relations and 
political friends in the possession of the estates of minors, 
. in such a manner as to enable them, without the y^ar of' 
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dOettkm, td plmii^ ilie fttlMirI«$6, no bMiev plw ooiild 
liHre beeii a^biJted Aan the A^ct^'^Mimit, ItMi ' 

I cfo iM pn^leif^ to:utidmUifid^g«ir«i tettertbts odbtr 
iHeii mbb b'ftte^ ^t a itije#Mbi}|#eclueatfeii| md^ivlia have 
had cotasiderftb(e^j)]^Afctiei»m ac^eotttils ; biit I havi»fla fceiiw 
Utipi) in netyitigf ibtit ff itip^ OoHit'of Sessioit wei» to con« 
firm ue in pbssessioo of a mdt«^le estate to the Mteniit €t^ 
JfiOfiOOi under the itci 1190; etod alTQW Boe fh^isMi^ lU' 
berties and privileges wKcb otbe* faciore ^njfoy, that I' 
could, in the course of kjerj }lttfetteie, iJT ik> diqptKMd^^ 
plunder the ^sta^e to the akhoiiiit of ;iPIO,O0fd, IHriiK&ig' 
iQtere$t ; an4 that T could defy all: the'agents m']££tibui;gh9' 
and all the counsel at '&e Scotch bar, to charge henie upon 
|ne one single diiHing ; najr, what is meiie,. I could daSimf 
my commission, and obtinh jt too, fi^r hailing fidtbfuily- 
discharged my dut jtb the nunors, and expeiskl In litigatiOR^ 
and expense ihe' rerersion. Vpt under the* statute l&ttfg 
I could not rob' the estate without being detected. > 

' The minors in Scotland have not only just eaftse to qom-' 
plain of being deprived of the protection pi^ided for them' 
by the act of Parliametit I67S, bii^ in Addition to this, -they ^ 
have to complain that their property is carried bflt froiti' 
them contrary to all law whatever Tinker that Act of Se- 

• at ^ • • 

derunt 17S0 is only a blind ; I arer that* the conditions;' 
in that contract are not observed by the factor, nor enforc- 
ed by the Court, and that they are the contracting ps^ies.^ 
Your Lordship, I presume, will admit, that the proper-^ 
ty of minors, at the death of their • predecessors^ i» really 
and truly their t)wn ; that it neither belongs to the factor' 
who petiticun the Court, nor to the Court which eoniSrms 
such factor in the possession of the estate. It can only 
be introraitted with in a legal or in an illegal matiher : If 
in a legal manner, then it must be under Bop^e positive- 
law ; and if intromitted with under a positive' law, the' 
conditions of that law mx^^t be binding on the introipiV 
ters. 
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\ If the cbndiiionl are, by Hh^ Court and factor, consider* 
ed not faindiilgv and if the factor is not punished for hA^ing 
▼idated theae conditions; then the property has been carried 
off under a false and fraudulent pretence ; or, in 9t)i«l^ 
vordfl, the niindr has been swindled out of his estate. , 

. The late Lord Meltille was at great pains to iipprfss 
te die mindl of Scotchmen, << that they lived under a opo* 
M stitutioo the envy <^ surrounding nations, and the won* 
'! der pf thie world ; that they were, subject oviff to kapf 
*f nuii^ tjf Aeit Qi0^ repr^$eniatives in Parliament; thai 
^ the me Jaws protected the prince ,^d the peasai^t^ the 
^. poor a^Dd.tbe rich, the weak and the strong.^ .. . 

, Thcse.^ltpraipioQs have- an agreeable sound in die ear, 
YheHi.gracefijly delivered, *i|nd they make a good appear- 
aiiee oH' paper.; Irut the theory of the British constitution 
'^ ctoe thii^g, ai|d t|ie practice in thf Court of Ses^n is 
aiiqtbfr; and I (ini-n>yseif convinced, from woeful experi- 
ence, that*neit}ier yoqr Ifprdship, nor any other Judge in 
l))e Court, cap Jay his hand on his heart, and take Gcod to 
ilfitnessy tlfat the property of minors in Scotland is pro« 
t^ted acDor^pg to ei||ier (tatufp pf s^^rui^t law, or ini. 
deed by any law whatavee. 

. My Lord, X have stiU further to complain, that the 
ipinors in Scotland nojtoply have their property intromitted 
with, and carried off from them by authority of the Court, 
ODOtrary to' the statute made for tlieir protection ; that tb^ 
conditions of the ^ctof Sederunt are not enforced, nor thle 
penalties inflicted ; but, what appears to me to be unbear^ 
aplcj t|iey are, under another arbitrary Act of Sederunt sub* 
versive of statute law, actually prohibited from complain- 
ing to a Oourt pf law when they become, of age, and frpm 
Knmbly petitioning in their on^n nftmes for restitution of 
their own properiyf conformable to the conditions of the 
contract under which it hfid been carried off from them, 
wlien (hey were children, and could not defend themselves . 
Petitions so presented by plundered minors^ when they 
becoma of age, ha^^e been declared iinworth); of notice by 
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Ihe Omt \ and in on^ io^luiice lately, one Df tlie patties 
petitioning was ordeted to. the haft by tb^ Lords pf Council 
and Session, and told, that if ever be <&|r#d again to cgm- 
pJainin such a vumntr^hewaMbcjComider^da arimingil^ 
and treaUd by Ac Court mt iu4^ : 

Is it, my Lord, to be enduiied by Parliaments that .the 
will of Judges is the law of the land ?: Is the pouritiy 
to understand that it b now a)ti act of crio^inaUty for i^ioors, 
when they become of age, to petition the Court of Sesaion 
in tiieir own nanua^ humbly pray ibg for restitution gf their 
own properfy. 

Is this, my^Lord, the glorious coosdtiition tihder' wbicb 
we liye, where the.Sover^gn is rami to deiqf ot d^br 
juitke to no man 9 where men jure governed by laws made 
by thdr own representatives in Parliament? where justice 
is faithfuUy administered, to the pbor as i(ell as to the rich, 
to the weak as well as to the -striong, to. the defenceless 
oiinoc as well iu to the minister of state ? 

IF application is mad^ by tb^* minors to' agents and 
counsel, I affirm that they ave averse oi: afraid to state 
the fitcts to the Court,— in some' instances they have re- 
fused to do so^ after accq[>ting of their fees ; and others, 
instead of stating 'the case as directed, haive^ ccrntrary to 
their instructions, pronounced their own jtodgment on the 
merits of the suit, advising the injured party not to pro- 
ceed, but take the case out of Court,— 'telling them, tliat 
however improper the conduct of the (actor had been, he 
ymJd not on that acamni be punished by the Court ; and 
that the Court was not in the practice of regarding the 
conditions of the act 1730,— the very act under wliich the 
Court had confirmed the factor in possession of the estate. 

In a case which came lately before your Lordship, when 
a family wbo had been minors were lamenting that their 
property had been intromitted ^ widi in direct oppositiiin 
to a positive statute of Parliament ; and that, by an Act 
of Sederunt, they were prohibited from humbly petitioning 
a court of law, praying for restitution of their own pro- 
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'<c<%>dittaky tb tell yb«y l^ip) liDit AOb of ^Stedannrt ur^ 
-^ tli6 law ^of th^ labfik^' f n an^A^r. icwfie^^en an iq oved 
«ubjtfDt tiitd beea irrMgourij^ im^srisfliMdy MiSwaftfileadr 
ing under the statute 1701, Lmd Hetfoiaftd said^ ^ I do 
^feittti€aiseid]tttthe]|dt49f.P«riUmeilt.Bi^ on. the sub- 
f< j«et; beoaflse I bold tiiajt <betie -is a {loiner paramouift 
t^ to acts l;>f P4R-Iia0ieiit| 4Mi -that ^ i&f jpb»«r qffig^ 
^* vstason i' tmd he fardier '$tat^^ iffiai Ms dufy concurred 
'mUk his ^sdingi'in tt^tt^^ p; throw a ^urimm degree ^ 
ridicule on that staiute. » 

< It i» sdid of JiCoHtasquiflH^ «faat» bn 'beiiigiuked «diat he 
"fhovght of die British Constitntioa, ^he Mipfi«d> ^^ It is 
*^ wie ^ithe gcsndeat and aaost perfect &brii» «faat e^rai: 
'^< fanmoa .wisdom (devised and exacuted* It ^frSL^ hcm^ 
.^ J6v«r<^id ho^' cease 4o esnst^. .wheu .the nepmsenitatife 
** (ceasesito^be^a check ion the eKescutive: gDmemment.'' 
My Lord« if it iis inov»become an act of ODuniaaiiigr :to 
tqoole idie. lavs madet. by the Biitiah f arliameiit^««r-aad if 
tt few ;ihdi¥id«al& in tfa^ fUMiunation of.the. Cr^wn can 

» 

-wake Jaws and inject ithe .statutes of Parliaxnaitr^fif jtfae 

.members of the executive can^ ia IbeiHouse of CominoDS, 

{>roteGt4hese men-**-and» if Parliameot f^aonot aowisain- 

^ * Tftain its power» its rankt and its digaity.ijirtfae.8Jtalje»f«^ 

tfaeDy taeoording to Montesquieu's view of :thc aubject^ the 
Bntish Constttution^hafiiT^af^dio eiria£» . > 

,tbav<e the honour .to be» Mi^XpajD^ . 
Tour Lordsbip^s most obedient 
and Very humble servant^ 

'&MlnH^h, Bd Nov. l«f 9< 
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I respectfull J beg to cidt the ttttcntieii^bf ydur Letd- 
nH^to ati opitiiob gnreti'by ybu^ WMte igt cduhsel rit the 
9i#. Tft^ ^^eiiioml ta which tb«t optAkm refets^ . wai 
iild htfbb ydtt Hy a feetbr of thi Coott; wad ih it, jrmi 
^<ef e tdid iMt a iterlaiki jhftiiAr bad bdeobn baokropt^ and 
^is iom <^ f he ebilntr^thjit Aire ffltmer^ all oredltora of 
the bieitikTiiilt^ had, by {seriBiftnofi bt the landknrd, tttken 
^sdd8$!ott 5f th^ fknil-^tfaat loiattisni lAxxid In thiti shuatian 
Irhbft fal^j the i)i6to^$ ^as ajipenaied by the,Coui^t'<«^tfaat he 
had, during his management, retained the share held by 
Che fatilef 0f tbds^ ftir whom 'hl» ^ted-(^fad ihi quetfion 
tffMw for ydlif Lordihip to dmemnne was, Whether the 
iht^i^si; ih Ate flum itelong^d tb the heir or tb th^ execators'r 
' Vdtfr' lidfdahiif^^ wHh ^eatptopifeuily^ abd in a mott 
'Mil^kit^y btahneir, solired ilie queitni, by taking twiv 
Miyi^H of the sdbjeoi J^it, If the kane of the bankrupt 
had been rendered vcnd^«-^f he obuldat ao time, and -under 
•Ho bireuinstatiee^^ Ittsutnie poBsesstoii^^^if Ibenew tehdnts 
IMid eq^Hlt: shtttet ki iUe farixju^faen they ii^ere fai*imng ift 
iH^it 6Wil right, atod that being in (lerttable right, thi itu^ 
t^dHt in thd farm b^ldtfgedfb th& faeih SmiM, If thcf 
fease hdd fidi beeti rehdet'dd V6}d,^if this tenants T^ere ni^ 
dividing ih equal ^bai«^,-^f t hey ikr^ti^ bbubd to 6^e pai- 
tie^sibn tb the bankt-lipt on obtaining payment of their 
re#pet!tiVe dfebt frdm the prdfitii cHf the fs^^ then they were 
fttroitig ifor the bahknit^t, in ofder to reaover a debt^ and 
thit being tafloVektde, theihlerest oii the farm beloilgedl v» 
th^ executors. 

The f^tb^ placed tl^e Sktm to aeaount of thtf exeotitera^ 
atid bbtitended, that the lease hikd lidther beeil reseindM^ 
hbr did the tetHmts cKtide iti et}ttal shttfeiK. The eaeebtbra 
objected, Isiy Because the f^tbr hsid i^eitdered do aetonnt 
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for twdve years ; Sd, BecMise the turn he cUiimed in name 
of loss on the farm, was unprecedented ; 8d, That there- 
was no obligation Unding him to such a ruinous concern ; 
4<%, That he had tnisi:epresented the lacts regartog the 
lease and di? ision of the farm. 

The point was tried before the Lord Ordinary. The 
interest in the farm was decerned to belong to tbe^ execa«* 
torSy and they were sub}ected to the chum made by«tb.e 
factor in name of loss on it His Lordship's judgment was 
brought under review of the Court. The Judges divided 
on the question, Lords Succoth and Hermand were in fa- 
your of the factor, Lords President and Balmuto were.- on 
the opposite side. Your Lordship had the preponderating 
vote* 

Your Lcadship said, « if die executors could produce 
^ evidence in support of their averments^ that the leaae 
*• was rendered void, and that the new tenants did divide 
'< in equal shares, then I would give my opinion in their 
<< favour ; but not having dcme so, I do think, the tenants 
^ are farming in the right of the banknipt^ and that the 
^ interest in the farm befengs to them.^' 

' I beg your Lorddiip's particular attention to this fact. 
It establishes three pomts. Fir$t^ That your opiabn if hen 
at the Bar, and your judgment on the Bench, exactly con> 
idcide. StGondj That you pledged yourself to vote in fa» 
vour of the executors, on certain evidence being produced* 
And, Thirdy that you forgot to redeem your pledge when 
that evidence came b^re you. The execuUnrs, after much 
exertiotf, were at last successful in obtaining possession of 
the evidence they had long been in search ofl A recU^m^ 
ing petition was lodged in Court, and, abng with that^pe^ 
tition, a copy of a decree of removal, executed by thelandp 
lord against the bankrupt tenant, by nohkh his right and 
inUresi in ihefaimk cecuedjbr ever. Also two statements, 
exhibiting the operations on the farm for several years, in 
which all the tenants pay equally^ and receive • equalb/. 
These statements are signed-by thejactor himselfi 



1 



48 

Your Lordship wiU perceive that tbeM docttmenU comi^ 
pletelj overturned th.e factor's assertioDs ; and, according 
to your Lordship^s opinion, clearly established^ and that 
ill law, the executors cotild not be subjected to the loss on 
the farm. In the reclaiming petition, the Act of Parlia- 
ment 1672 was unfortunately taken notice erf*. This put 
Lord Hermand and the whole Court into a rage. His 
Lordship railed against th^ pelitioners,-i^the evidence was 
di6regarde4,-<rthe case was given again agmnst the exe- 
cutors, with heavy expenses,«-<*and you, my Lord, forgot' 
to' redeem your pledge. 

This decirion has hitherto appe^ire^ incomprefa^iisible' 
to every lawyer and gentleman who has studied the case.* 
They say, that the interlocutcn- of the Lord Ordinary is 
niot conformable to either law or justice, in respect that it 
gives the factor credit for money said by him to have been 
disbursed, and vouched by no other evid^ce than his own 
a^serUon. 

Ihave been told that the- confirmation of the Lord Or- 
dinary^s decision by Uie Court, haa established two pointr 
of law, and that to maintain those positions before the 
Bouse of Peers, ^* would disgrace the lips of an idiot :^* 
Firsii That in count and reckoning with agents, factors, 
or tutors, their bare and disputed assertions are to be held 
legal evidence of money disbursed by them. Second^ 
That these assertions, however JUie, ^o i^ot alter ^e sh<|pe 

of the case. 

* My Lord, \ am hopeAiI that you can give a satisfkctory 
explanation of this mysterious procedure. May I there- 
fore beg the favour of hearing from your Lordship, which 
will tend to prevent the suligect from being enquired into« 
in that assembly where fi^edpm of speech is fully permittied. 
I have the honour to be, Mr Lord, 
Your Lordship^s obedient 

and very humble servant, 

ftrth Bakitig Compmtf$ Office, 1 , John Hay. 
Edirdmrgh,UN(wemi€r\m. f 
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Abp^t fi^yei^ years f\g.(V I wa^ under the necpssJ^^ 
ty qf ^ppilyuig ^a the Court of Sessjiom fof ve&titutioQ of 
property h^pnging to my wife, which the Court; had 
{4A9e4 wader (he ^lanageineat of a factor during her 
minority. In these pleadings I had the misfortuae tp 
qwote the Acf of P^-Uameut 16T8^ whip^ w^ made ^- 
prf^sly fpij tj^?, protection of the property of ininers». 
. Tb,k ^«iv^ p%i|c^ to the CoMrt; a^d htaou^t ddwp, on 
iPjy t^^d the m^rlj^d dispJleaaure of certain Judfte9 ; I 
have r^f^Q^ tQ ibi^liev^ it has beeq the. PW$e of prp- 
trapting* pp^ (uitj and such judginents have been pro- 
nounced against me in the Court, a^ your Lordship sai4 
mj^% to Ve, ooiH^^e^ed, fpf if pulpUsbed^ they would (k- 

. Al;)9Ut fpyi; yeajjs, ^^ ^^ j^gmpijiu tiepaf^, fipal by 
tjiro, Inp^y-h^i^sjEJ intferloiMjLtpiDi upou them i and i^ all th^e^ 
paru^s con^j^rned in. theqc^, as. ^elJL as myself coii^der^ 
item pjpp^cewive, M pqn^W tj^ev^iy p^^wipl^ of souucl 
law, it was resoJ^ved to report tjtiQ, cajse i% the u^u^l way 
in the newspapers. 

The editor of the Edinburgh Star agreed to report tho 
case^ on cpndUion th^t X m\)mit^d a. sproU to himy or to 
his law-^gen,t, along with the printed pickings pn both 
sides, in order that he might satisfy ^ims^lf that the SjcroU, 
was candidly made up. 

Your Lordship was at that time th^ Sheriff for the 
county of Edinburgh ; a;nd. the Lprd JPresj^ent having 
reason tp believe, that the decisioQ pronounced by the 
Court would appear in th^ newspapers, instructed a cer- 
tain individual to call at the newspaper offices, and also 
to make certain commttnlcations to your Lordship ; and 



an your discovering that t^es^ papers were in the Star 
Office, you ordered the whole to be carried oiF. 

Your* Lordship, will be pleased to recollect thf^t these 
papers were my property^ and I will be glad to know, if 
your liOrdship considers the power of the Sberi^tobe 19 
unlimited, as to entitle him to carry them away whenever 
it is his pleasure to do so in order to answer a political 
purpose. 

. My Lord, is the press of this country now, or was it 
then, under a censorship ? and are you quite certain that 
you enjoy the power of preventing decisions of a public 
cojirt from being reported to ihe piiblic, whenever the 
Judges pronounce judgipeat^ they wish to be conceded, or 
^re ashamed of ? and is the instrucUpn of the Lord Presi- 
dent a sufficient warrant for yoii to cprry away the pro* 
perty of another^ iipder the circumstances I have described 1^ 

Tbesa are questions, my Lord, to which I am anxfous 
to obtain, satisfactory answers. The subject of itself is 
trifling, uucoQnected with these oppressive proceedings 
of the Court ; and should satisfactory explanations be de« 
clinedy I shall depm it my duty to bring the subject beford 
the public, and complain to Parliament, so soon as I dis* 
fcover ' that your Lorc^hip has taken your se^t In that 
ilouse. 

■• ■ ' ■ ' 

. Ibavethebosiour IcKbf, Mr.Loi^ 
Your Lordship's most obedient 
and very bamble serirAntf 

John Hay, 



Perth Baking Compantfs Office^ 
' Eiiinburgh^ S^A A^^. 18i9- 



} 




4& 
No. IV. - 

PETITION F0& ASCAL OF ACT OF BSDCBUNT 1789. 



^ 4 



► */ 



Which prdliibUs the injured suhjedt Jrom sMing hk own 

case. 

. The preceding part relates to the Aa of Parliament 
1672, Act of Sederunt 1730, the factor's proc^dings, amt 
the extent of the property carried ofTby him. 



Page 17. — But of what avail is it to. the petiUonen t^^ 
state these (acts, and to plead their caude, if their petition' 
is to be by your Lordships considered as waste paper, and 
judged uuworihv of considei^ipi) ? 

The hontirs of slavery can only be feK by those i?bo" 
know that nature designed \hhm to be free. Had tli^ 
pe^itiQQejs neyer discovered (he ^xistl^nce of their consti« 
(ut^oiial rights nor be^n taught to participate in the parental' 
fare and wisdom of (Beir atipestors, in securing their pro- 
perf.y during their infant; years, they would not hat^ ^.eem- 
fd their right to recover that property i^b8Q]i^e> por 
would they have pursued their object with a f^erserefance 
so unremitting, and with a determination so unwearied 
and inflexible. Their father died possesaed of a fortune 
which his faipily lyas entitled to r9ceive; and the petition* 
ers, without any fault in them amply 'protected by the 
statutes of Parliament, have been wholly deprived of it. 
They )iave petitioned your Lordships as the guardians and 
dispensers of justice^ under these existing and adequate 
statutes, for relief, and they have been . humbly soliciting 
under your allegiances |o governtpeat, thatyour I^o^dslpps 
will give the existing statutes their effect. 

Your Lordships, by Act of Sederunt IT89, have coi^ 
ferred on counsel the monopoly of all petitions which can 
be presented. To allow a monopoly to be so constituted 
withoifi; restriction and \Tithout regulation, is an insiilt to 
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reason ; it is beyond the power of any authority to confer, 
and it is an act contrary to law. . The petitioners will be 
glad to. 'know if counsel are bound to serve the subject 
when called upon, or if they may comply or refuse> just as 
iteidts their conveniency, their political or pecuniary views. 

The petitioners most readily admits tl)at counsel, in re- 
fusing to forward their views, are actuated by honourable 
motirY9^ They think Aey can with certainty anticipate 
the Judgment whidb. your Lordships .would pronounce ; 
and as that judgment' would befuaHk^ io the pciitwHerM, 
their duty binds them to refuse to sign or support a petition 
which would «o(imly.<^nid the Caurt^jtmi beuMuccesffulio 
the jHiHiontrs. 

But while their motives are hojiourable, their coiiduct 
may be yet illegal. If the petitioners have a constitution- 
al right to state their grievances in a court of .justice, ^d 
counsel enjoy the monopoly of stating these facte, th/ey» 
by refusing t0[ do so> deprive the. subject of his best and 
moat Valuable rights,««*ifedres8 when injured. 

Your Lordships will keep. in view, that, the prejsent 
question is not what your Lordships may be pleased to 
grant, but what the petitioners hftve^ by the constitution^ 
a legal right to plead for. . 

Your Lordships may not be inclined to grant them re* 
lief agreeable toth^ statute;, but, as minors, is there any 
statute law prohibiting them from pleading relief under 
it, i|nd bring that statute under review ? 

Neither . may your Lordships be inclined to give effect 
to the Act of Sederunt 1730 ; but can the peti^ionersi be 
legally prevented from complaining of this, and con-* 
trasting it with the Act of Parliament f The same may 
jbe said of the Act of Sederunt 1 7899-^the Muirfield . 
farm loss,*— 'the commission allowed the factor, — the ac« 
countant scheme of interest, and many other points not 
.yetd^posed of. . 

. Now, were the whole counsel at the Bar, with the Deaii 
at their head, from the purest motives, to declare that they 



fcoiild anticipate ycnxir Lbirdships^ judgrtieut, Aiolt ^birf 
point Wald be refused; it\U It is the botltid^h datj W 
counsel to brifig every poinf the peiitibners wish Before 
your Lbrdshlps ; for, although youf Lordrfilps do hot 
grant rellfef, the House of Pfeers may do it ; bilt'the'Hdlis^ 
of F^ei-s cahn6t do §6 unless the facts dre Ittid b^c^i'e your 
Lordships.' ' • • •' * 

I'he petitidtiei's hiitntjfly hope that they have m&de out 
their case, in ^o far as tb sktl^fy your Lordships that tb<$y 
have been injurea ; and. If thd.,t is adnoiitted, it fbllb^^s that 
ihey have a right to plead redress. Redress cannot hh 
obtained unless the fkctis are knowtt ; -jamt the fabts can^ 
not be known, if counsel, on the one hand,' 'refuse to sigA 
tneir petition (tontaining these fact^, and yoiir Lordships, 
on the other hand, refuse their petitibns because they affc 
not signed by counsel. * 

As io your Lord$hips nbt granting relief on the points 
they may plead, that is fiot the present ^uestiotl ; but 
what the petitioners maihtain Is, that asr minors; the^ 
have a right to bridg under reView the statute 167S, the 
effects of the Act of Sederunt itSO, Antl every oth# 
^oint on which they think they have a right to plead, rei 
serving. alxx)ay 8 to your Lordships^ their guat^dns^ but 
not to counsel, to determine what is improper, and to What 
extent they are entitled tb legSal redress. ' 

By this means, the petitioners would in reality obtarA 
relief at common law^ and enjoy the blessing wisely ptovid'- 
ed for them in the constitution, by being enabled, if so 
inclined, to appeal their cAse, by a k-ecord i^^tisfactory t6 
themselves, and intelligible to the House of Peers. 

But the petitioners shall trouble your Lbrdsbips tid 
farther. They have discharged their duties according tb 
their humble abilities ; and they feel confident that ybilt 
Lordships will not appear indifferent to the wrongs they 
complain of; ** for when, such abuses are allowed an(t 
^* sanctioned by authority^ they are calculated to eAdiihger 
^' the public tranquiIIity,<»^to alienate the affections of his 
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^^ M^eatjr'fl mtbjieti fttmi his Msfesty's {Mrfcoii aad gdU 
\^ Vdrnment, and to briag into hatred and contenipt the 
^ whole nystem of our laws and oonstitution.* . 

May it thcre&re please your Lordships to take the 
premises under connderation ; to repeal thd Act'of 
Sederunt 1789^ as injurious to the petitioners, and 
hostile to their constitutional rights ; or to instmct 
counsel to'sign and support their petitions, but not 
to judge of their merits, reserving that power t^ 
ycNirLordships^ the only legitimate Judg^ they are 
disposed to adcnowledge, or to do otherwise as your 
I/irdships may think just 

According to justice, 8ic* 

» 

Alison — -^ HxTt 

JOHK HaY» 



« [Copy of the Letter to Loird President Hope is already 
^pioted, see pages dl-'-lO.^ . 
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TO CHABLES WItLIAH WATKINS WYNNE, ESQ, M. S. 



I 



Sia, , 

In addressing this letter to you through the mcJ 

dium of the press, I am not insensible that I address a 

distinguished supporter of the British constitution,— one 

who knows the dnty of a Member of Parliament, and by 

whom the rights, privileges, and dignityr of the House ot 

Commons have often bilen independently maintained. 

Tiewing myself as an abused and injured subject, whose 

wrongs can only be enquired into and redressed by that 

f G . • 
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House of which jou lure a distinguished memberj I have 
ventured to submit my.complaint to your consideration, 
in the humble hope, that you, and other honourable mern*- 
bers of the Commons will be pleased to adopt the neces** 
sary nieasures, in order that the truth of the charges 
which I prefer may be ascertained, not by my individual 
assertion, but by evidence cocnpetent to substantiate 
them. 

My complaint is directed against the Judges of the 
Court of Session. I complain of them for having vir- 
tually repealed an important Jci of Parliament^ passed 
in the year 1672, for the protection of the estates of mi- 
nors in Scotland, and for having substituted in the place 
of it, an Act of Sederunt^ or rule of Court, destructive 
of the force and effect of the wise enactments of that 
statute, and calculated to deprive minors of the protec* 
tion afforded them by law. I complain, that iii conse- 
quence of this repeal of the statute, and this unconstitittional 
enactment of the Judges, no less a sum than <f 10,000 has 
been transferred from the family of which I am a mem* 
ber ; and that during the course of eleven years' litigation, 
^800 more has been divided amongst the practitioners 
at the Scotch Bar, without the smallest prospect of ob;- 
taining relief. . To whom can I complain of this violent 
and unconstitutional conduct, but to the Commons of 
England? I fearlessly and distinctly aver, that the House 
of ^Commons have been superseded In their legislative 
functions, by the Scotch Judges ; and that these Judges 
by a cruel, unjust^ and wicked law of their own makings 
liave bereft an orphan family of minors, of their property 
and their happiness. 

I am not agitating a question of Scotch law when I 
thus speak,— for I can have nothing to say to Judges 
who theoretically as well as practically show the un«. 
bounded and illegal power they possess, and the use they 
can make of it; — ^but it is the power and authority of 
Parliament which I speak of,— -and it does seem clear, 






51 

nrhatever differences of opinion may arise in the Com* 
mons in lesser matters, that all other subjects are subor-< 
dinate to such a charge as tliis, and must give place to 
it, as one, which embraces the legalihf and the effect of 
their legislative proceedings. ' I complain, that what 
Parliament has done for the good of the subject, has been 
over- ruled and decided otherwise by a law made by. the 
Scotch. Judges, virhich. they think better, and by which 
law I have lost nearly all my property. This is the sim- 
ple subject which I wish to lay before the Commons; 
and till that is disposed of, they, together with the House 
of Lords, must rest satisfied with being held subordinate 
to a convention of Scotch Judges. It is needless to 
speak of appeal ; for that is only competent upon a final 
judgment, and. of a process which is portable. Mine has 
depended in court for eleven years, and is now stuck fast 
yfhe^jQ it' was— 4)efore the Judge Ordinary. If these mis* 
fortunes. could be attributed to chance^ I should perhaps 
rest satisfied with the reflection, that I had done my best 
to avert them, and I should suffer with resignation, any 
disappointment which I deemed irremediable : but that 
satisfaction I cannot enjoy,. because it is perfectly in the 
power of the Commons. House of Parliament to give me 
the fullest relief when the wrongs which I have suffered 
are made known and substantiated. I want no new law. 
There is nothlpg, in my case, to state against the existing 
statutes— they; are. here perfectly adequate to, have pro- 
tected me ; but my whole misfortune has arisen from the 
Judges rescinding the etaiuU of .Parliament mvide in the 
year 167S, and substituting in its place their ovon Act qf: 
Sederunt ; although the wisdom of Parliament cannot be 
traced in a single section of it. 

You are not to be told that the most prominent and 
distinguishing feature of the British constitution, i^, that 
the people are governed by their own laws, in other words, 
by laws made by their own representatives, freely chosen ; 
tibat laws mude by a f(pw individuals in the nomination and 
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pay of th^ Qrowti, are no battier than acts oflijghireflsda; 
jafxd ^hs^t when these laws are subv^sive of the statutes 
made b^ .the representatives of ilie nati6n> they lead direct 
to rjobiliipt}, as being in theiAselves conti'adictory^ oppres»-^ 
jsiv.ey and incompetent. * President Hope tells us, andwUh 
good effictf being himself the Judge, that the laws made by 
himself and the other Judges in the nomination of^the 
iCrown, ** are the laws of the land ;" nay, be goes further, 
for he has pronounced it an act of criminality, in these 
who are oppressed and ruined by his laws, to dompUdn of 
them, or to petition those who made them to reconsider 
them. Lord Hermand, the senior Judge of the same 
divJision, not altogether satisfied with the wisdom of the 
collisive acts of either the one authority' or of the odiery 
mantaini that right reason is paramount to written ^law^ 
lind Axat all the Piarliaments in the world will never con* 
vince him that he is wrong* It is upon the force and 
effect of thb rtghi reason, as it is called^ that^my cause has 
beeti hung lip for eleven years, and that the statute of 
Farliamisnt 1672 is rendered of no effect* . 

Thefollowingstatenient of fabts,' hdwclver loosely thrown 
together, will un&ld to you the xpanlier by which 1' got 
myself involved in tbii suit, end the nature an'd extent of 
the Idss austainkd, and will also tend to show, thatthe pro* 
cedure of the Couf t of Ses&ron^^ is totally inadequate for 
compassing the ends of substantial justice; for, however 
fraudulently the factors of the Court may act, the Judges 
will neither put the statute of Parliament in force against 
them,' nor will they even'giye efibct to their own Act of 
lSederunt# / 

In February 17Stt| dn extensive $lid opulent farmer, 
near the banks of Tweed, dfed^ leaving a family ^ybung 
ladies mosdy rcndet ag^ ' A merchant of Edinburgh pe- 
titioned the Court, and wa$ Uppoiht^ factor vihder its 
authority 1 and of course put himself in possession of the 
whole estate, iubj<?ct to no ch^ck or controtil, save what he 
m$ pleased to state against himselE- Ij IHfereh W69, I 



•became a xelaitioirof tfae'fiunily^ and three mofaths subs^ 
quently the widow died. .When on her death-bedt she 
4CalIedv]Be to her, and stated the treatment alie had ro- 
•ceived from the botor)— *that she had often supplicated 
-htm to render some account of the property belongihg to 
•her children, bot that she had only met widi insult and 
abu8^, — thai she feared the whole property would be lofet,-^ 
tmd that her unmarried daughters, thus plundered of their 
•paternal inheritance^ would be ruined and undone* Sht 
{ikiplored me' to take theih undi^r thy protection, arid t6 use 
every means in AJr power .to recdver their property from 
the brands of the factor. I pledged myself io the dyin^ 
ftiotb^, that £ wdnld ncrdl* desert or betray the interests 

» • • 

6f her children, and thftt I wdnld Use every means in my 
bower to piit ihe ydUilg hwlies in possession of their rjght«> 
4iil prdperty \ arid ito one of them was my own wife, I cer- 
tahily'' bought that t had the right and the power to do 
IM>, little imagining that an hottest discharge of my dutjf^ 

• • • 

hf this i>espept, vould bi;jng down npoh my head the p^)>- 
sonal resentment of President Hope. The factor> for rea^ 
hotis best-known to himself, bat not difficult to be under- 
stood, rendered no account of his inti*omissions for a period 
of teii y^M-S) and even at the end of that time, acting un« 
6tr the prot^tion of the Court, he not only refbsed to pro^ 
duce any accounts whatever, but eveti disputed tHtofo the 
right of the party aggrieved to call him to accourit, pre*- 
tending thbtrhe held his appointmeritTrom the Court of 
Session, afid was^ only accountable to diosewho appointed 
him. He wttso condescending^ however, as to say tHat he. 
would aUow his oWn cautioner to see his books, and report 
to the fannly for whom he had acted, although tlie factor 
Was at that time a Aanjn^p^ and of course his cautioner 
behoved to state not only bow much the factor was in the 
femily^s-debt, but also the sum which he hittiself would 
have to pay. It is easy to perceive^ that statements of ac>» 
counts made up at such a time, and under siich ^ircum* 
itfincesi xould notpossibly be correct » tM it k also cvi« 
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debt that the errorft woald be all on lone tide. Accord- 

ingly, the pursuers (Uscovered, that in tbose accounts the 

-cautioner had given the factor credit for J^SOO unvouched> 

and that this factor had abstraclted certain retired vouch* 

ers from the repositories of the deceased, whidihe deliyer- 

ed up to a pretended claimant, and in his own hand writr 

.ing made out an aocpunt to a kirge amount, against the 

children for whom he acted, in favour of the said ciaimr 

ant .When the young ladies became of age, he prevail. 

ed upon seryeral of them .to «gn bills drawn out also in 

his pwnhanc^writing, for |J>eir proportion of this pretend- 

wcddebt; b]ut instead of delivepog tho«e bills to the pre* 

fended claimant, he put them, intpj)is own pocket, and he 

and his cautioner have since claimed payment of them.aa 

a debt. transferred to them. Th^ sum claimed, including 

iuterest, exce^eds £40Qf There isaisp a sun} taken credit 

for as paid to ^ relatipn of the factor'^s whicl;i has been ap* 

plie4 to the purchase pf a ..house of which the factor is tO' 

jreap the ultimate advanbige ; fpr the property is to be hi9 

own at the death of his reUtioQ* 

. The falsehoods which the pursuers hftve. detected in the 
faclpr^s pleadings are no less conspicuous* Regarding a 
farm in wh)ch the pursuers' interest depended oii the na*? 
^ure of the possession, the factor repeatedly asserted to 
.the .Court, that he and other tenants did not occupy that 
£Eirm in equal shares as a grazipg f^u^m, but that they held 
it in unequcd shares^ not in their own right,- but in the 
right of a preceding l^nkrupt tenant A more deliberaU 
Jahehoodthan this never droppedjrom the lips of a vUlOiin, 
By mere accident, the pursuers at last discovered a state- 
ment, e^^hibitiog the operations on the farm for several 
years, in which all the tenants pay equally and receive 
equally ; ,and this statement is written by the factor him* 
self, and signed in the presence of witnesses. . At the time 
.wbeu the pursuer's father died, a Mr George Bell was due 
them about L500, constituted by a bond £)r LSQO, and . 
bills for stpck purchased at farm roup. The pursu^rot 



dlvoovered that the factor had allowed a considerable part: 
of this debt to be extinguished by contra claims, which 
Bell exhibited' in favour of himself in some farming specu- 
lation. . The« factor, as uspal denied the charge in the fol-* 
lowing W4»ds: *' NoMr.tfae<fact is, and the pursuers know 
*^ it well, that the defender never did allow Bell to com- 
<< pensate one' shiHihg^^of the debt due to them by any 
<^ other claim ; and it. will be judged with. what face they 
« come before, your Lordships with an assertion which. 
<< they know tobe so contrary to the fact.** But the fact is,; 
and : the .factor knows, it well^ that, notwithstanding of 
this unqualified denial, he did allow a large sum due by. 
Bell to be extinguished by contra claim8,i»that an account 
current was opened betwixt them, and signed by ^each in. 
the prj^sence of- witne^e8,-r-and that one copy is in the 
ha^nds of Mr Wood, and .another in the hands of. Mr 
Butberford, writers in Jedburgh. It will, therefore, be 
judged with, what face the factor made such a statement, 
knowing it to be so &lse. > This pointy and that relating 
to.the farm^ involves a.sum to the extent of about J(?1000.'. 
• lu' the pleadings conducted by the factor, in which his 
relation and the pretended claimant were concerned, he 
found it necessary to show that the minors'. father, occu-. 
pied extensive famHH-beld valuable leases— ^was ii^ opulent- 
eircumstances— and that the minors, at their father^s death, 
obtained, ill lucrative succession-. The minors' father no 
doubt was an extensive larnler. He occupied, at his death 
the farms of Cjraili&gfaall,Upper Craiiing^ Capppch, Haugh. 
head, and a share of a graaing £Eirm called Muirfield. His 
leasefsp^tf valuable. The farm of . Crailinghall was let. 
two years afler his death at an advance of 600 guineas. 
TLewas in opulent circumstances, aa the factor has clearly 
made out in those pleadings ; and it may farther be obsertr* 
ed, that the factor had himself borrowed from him .^SOO. ' 
A twelvemonth before the minors^ father died, he succeed- 
ed, as can be instructed, to about ^3500, upon the death 
of an uncle* Unfortunately, however, for the minors, thQ 
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mkok diPiMr euAmS pidpe% has^£lft|^iii»A; &rmil& 
fiictot^s aaeoustt, dbtwiklonly by QomfmUon Ua ytsm 
after U9 appointmeMt » it idoos not appeal^ that' be hiafc at mj 
tiine pkced to the cfeclit'Qf theiamocs a niai dxceadiog 
dial whieh was left ftheai bjr their fatfier^s: ^iodtk Tbis 
xft monpreheiMibia. Tbetr fatber was fidt » an^JMra t^ith 
hit lapdlordfly ho had «xh> bank credit^ be liad';Qo borrowed 
money ; on tUo ooniraity^ he* bad noney lent out id interesti 
And w^ a jnryvf fiirmers to dacUoiiqpon^be eatenfe df 
property left to the minora by their fadier, the ealeaktiotf 
imght considerably ^xeded^ butiit wuuld Ml bet beloav 
£8000; «hth twenty years* interest ^ siad that ^A iho 
Sttta admitted by the f«*tor in his statemeiM9> « reeofered 
fMm the undoes estate^ exceeds JBlOfiOO. » - '^ 

'; It 19 only addbig insult to iqostiee, Co say to minora 
tihen^hey become of a^^ 'riiat they ihall hwve^ no redreins 
unless they can distinctly condeseeod upon the extent of 
the ioss'which they hate sustained; It was tbeif inability, 
tti prove ^ose facts, irfi^n their pioperty was sei^ npom 
and carried off, which induced the Isgisiatuse tomakefoi' 
their protection the act 1672, wlneb declares, ^ait when 
tttlofis 0^ curatom carry off their property witiMut any ebeei? 
or eOBtroul, « there is no nbeans by whidi a charge <;aii bo 
<< made up against the said tutors or ourators, but them-t 
*< selves, who, when they are broug^hf to an^ account^ mi^^ 
^^ up both their &an charge' and cH$chaf*g0/* The Act o9 
Parliansenc, forcibly antidpated these fraciduleot transac- 
tions *, and effectually guarded against them. A^Dcordin^ 
to it, the statements of the factor, ptdduced ten years after 
bis appointment, would be rejected in tot^ : Yet Sticb hlis» 



. • Their tators baling iaunediate acoefis to ^dr ebaattvT^hetiku, writm 
evidents^ and securities of their lands, sums of mone7j or othen^ 
belonging' to them, which they may embezzle, suppress, or by collusion 
give up to their debtors, or other parties interested, vithout JtuHJIcaiion^ 
or athermse having got %atitfactUm* — Preamble to the Act 'if Piirlicnffent 
1S72. 
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been tli« procedure in the Court of SeMion^ and such htf 
hfien the effect of their unconatitutional proceedings, th^t 
not. one shilling, even of admitted funds^ can be obtained 
after eleven years' litigation, nor will the Judge give effect 
to the contract made with the factor* 

« 

I have now sistxd the fiockss, not because the parties 
have failed to establish their right to their own property^ 
but because Lord Sucooth eitJier will nci^ or canno^^ bring 
it to a termination before him. The public tell me, that I 
have lost the ear of the Court, that many of the friends of 
the Judge are factors, and that I will suffer for having ex« 
. }K>8ed the abuses on the estates of minors. My own counsel 
advise me to abandon the cause. They in effect tell me^ 
that it is of no consequence however improperly the factor 
may have acted, for the Court b not in the ftt'actice of giving 
effect to their own law, when the offending party is factor, 
of their own appointment ; and that^ contrary to the con- 
ditions of their own contract, they will protect him at all 
hazards. And thus it is, that what the President is pleased 
to call *' the regular judicial procedure of the Court, and 
** the substantial justice of the country,*^ appears to be 
'f nothing else than justice shamefully delayed. My - ease 
was before Lord Succoth ten years ago, and it is before hin| 
still ; and, in all probability, will remain before him so long 
as he remains on the Bench. Yet it is so simple, that; 
twelve honest jurymen would pronounce a correct and final 
judgment on every point in dispute, on a hearing of two 
hours, although Lord Succoth, even with the aid of learned 
.counseU will not, I believe, finish it in twenty years. IIi» 
Lordship orders pleading after pleading, and paper after 
papei^ tilt the process has to be carried by a porter ; and he 
ba^ always taken care to prevent the factor from restoring 
the property carried off from the family when minors^ aU 
ihough it is now thirteen years since the youngest became 
of age. At one time we find him pronouncing |i j^udgment^ 
and at another time recalling it ; and sliortiy after we find 
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him leaving the country and going abroad for a{>out two 
ye^ri, and the Court refusing to allow the case to be re- 
mitted to another Judge. At one time we find two yeai** 
taken up in writing one paper by each Counsel, which ought 
to have been written in six weeks ; then we find a counsel 
promising to write a paper, accepting his fee, but afterwards 
at the end of six months refusing to perform bis duty, and 
the Judge declining to compel him. At one time we find 
the factor ordered to produce certain vouchers, the property 
of the pursuers ; at another time we find an order that itfae 
factor shall make objections to the producing of these vouch- 
'ers. At one time we find the «tudgc on the Bench pledging 
himself to divide instantly a part of the funds ; and imme- 
diately on the back of this declaration, we perceive a writ^ 
ten judgment directly the reverse. At one time we find 
him lamenting that the case has been so long before him V 
and immediately after, we perceive an interlocutor so ar* 
ranged as to destroy every hope hitherto entertained of 
ever getting the case out of Court, or recovering one shil- 
ling of the property carried ofi; by order of the CouH, 
from the family, when minors. 

My letter to Lord President Hope will enable you, Sir, 
to judge of the abuses practised upoii the 'minors' est&t& 
in Scotland, and will point Out, I trust, the necessity of 
directing the attention of Parliament to the wisdom of thai 
statute made for their protection in 1672. Dirdful tiavfe 
i)een the eflfects resulting to tninors and to tte public at 
large, from the Commons dispensing with their privileges, 
»nd allowing the Judges of the Court of Session either to 
t^eat Acts of Parliament wi^h rrdicule and contempt, oir tb 
legislate for themselves. My other letter to Mr Hi<tia^ 
Inay perhaps confirm the correctness of the positioti, tha^ 
•** ■ when the functions of the Judge are joined Witfc thi 
•* Legislative, the life, the liberty, and the property of tHd 
<** subject^ are then in thie hands of arbitrary judges, whotoe 
*< willisfheir Jaw, and the rule of their procedure.** Tha 
conduct of the Judges of the Court of Session is indeed a 
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cpnSrm^tian of it, for they have not only assumod Ihf ^'igl^^ 
of legislating and of respinding the statutes of Parliament . 
T-but also of. prohibiting the subject from ev^ humbly pe-. 
titioning themselves to recpnsider their own laws : And 
this letter will put it to the test, if they also claim the 
right to punish the subject for complaining to that public, 
to whom Judges were wont to be accountable, of the suf«. 
firings t^ey h^ve brought upon him by. these d,eslructive. 

^j rf^- ». ... ♦ 

In Scotland, our ancestors perceived how difficult it was, 

t(^; convict Judges who wished to gratify their resentment 
against those who had offended them ; because they always, 
secured themselves from punishment and dbgrace, under^ 
the invariable excuse of error in judgment. To correct, 
this anomaly, various statutes were made by the Scotch 
f arliamc|n,t| ene^cting, that if; the decision of a Judge was 
three times reversed by a superior court, he could not re«. 
main any longer on the Bench ; nor was he ever to be after- 
Wards permitted to be a forespeaker or advocate. And, 
\^hen these statutes were enforced^, the Judge had an in* 
Merest in the equal administration of justice, as at no distant, 
period a punishment m\glU be inflicted on him if he failed 
to do so; but now, the Scotch Judges can laugh at their 
decision^ \^^^ overturnej], .for they know that no punish-. 
iffti^xyi awaits them, although every judgment they have 
pronounced for 20 years should be reversed in the House 
of Lords. 

This abuse,, however, is not so severely felt in Scotland,, 
1^ t^at ord^r i^ procedure iniroiuced by Acts of Sederunt^ 
by which the injured litigant is ruined before his case can^ 
bfi appealed. If the party petitioning for justice happens 
to oifend the Court, the Judge can protract his case for a 
lifetinae befpi;^ him ; he can order pleading after pleading, 
and paper after paper, he can bring the case forward in 
fifty different forms, and swell the process to a porter's 
burden } although the original petition may only be three 
I^cs,, yet, at the end of eleven years, a paper, as in mj 
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case, of 490 pages; may be considered neeessiiry by counsel ^ 
to reoder tJte procedure intelligible* Evils suelrils 'di^^' 
generate and foster almost all the abuses in Scotland; Tiiir 
price paid for justice, to6, is so enormous, and the udceN' 
taiitty' of ever bringing a suit to a termination 'n so gtekt^ 
that it emboldens every unprincipled character to invade' 
the rights of his neighbouf, in the hopes of carrying off ki^' 
property With impunity. Happy is the man whd can* 
calmly submit to such injustice and insult, without seeking' 
redress in the Court of Session as I have done ! 

Every Scotchiiian who is in any degree 'acquainted wiltt' 
the history of his coutitry, will have a pretty tolerable re-' 
collection of the character of those perjured villains who' 
sat upon the Bench in 1674.' These creatures of the* 
Crown, acting tvithbut die salutary trontfonl of a jury,* 
and under the direction of Lauderdale, whose memory* 
is still detested in Scotland, made an Act of Sederunt, by' 
which they at once rendered themselves absolute, and' 
which [operated in the same manner as if the present^ 
Parliament were to pass an act iilenciiig the press^ and' 
prohibiting his Majesty's subjects from approaching the' 
Hoi^se of Commons with their petitions and complaints. 
They were all to a man turned off at the Revolution ; and' 
tlic act they had made in 1674 was pronounced ireastmaMe^ ' 
and ceased to be in force. Acts made by Judges, which 
were declared treasonable in 1688, are treasonable still. * 
Bisguise thyself as thou wiitf still, slavery, thou art a ' 
bitter draught; and although thousands in all ages 
** have been made to drink of the?) thou art no less bit- 
^' teron that account," Perhaps the celebrated legis- 
lator Sir Hay Campbell, if called upon, will hoTtestly stsiie 
the lemtimate motive which the Court had in view in 
1789, when it revived, this same act, so much detested in 
a former age, and which, according to report, although 
enforced by the Court, was never signed by the President 
(Millar), so conscious was that upright Judge that' they 
were bttrnying trust ; and, instead of protecting the sub* 
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jmln^bi* rights «m1 priYili^fMy that lb«y :W«r«, hj thai 
acit dMtroying the tery object for which the Court of 
Smsioh wu ijutitiited* These men were sworn to admt*. 
nister jastace ; end instead of doing thaty they.hafe made- 
a law. to prevent justice from being administered* Insteed > 
of allowing the party* a$ by Jaw inHUed^ to state the fiicts- 
in wbspb he has a deep interestf they compel him to em- 
ploy egents and counsel who have an interest in conceal- - 
ing the fiiets, and keeping them oot of view* ' The partgr^s . 
interest is in getting his case soon out of Court; bnt this 
act compels him to employ those whose interest lies ia 
protracting his cause, and confining his suit in Court for: 
many years* - The party injured has an interest in con- 
fining the pleading to the points in dispute, in order to '- 
pre^^ent the cause from gatliag into confnsion : the agent ^ 
and ceunsdi have an interest in introducing extraneous: 
pleadings, to lengthen out thmr papers; and. it is the' 
making of their fortune to get their clients' causes involr*' 
ed. In my own case, my former agent and my former '. 
eouusel were .so successful, that, although the original ■ 
paper only contained three pages, yet, at the end often • 
years, my present counsel required to write a paper of 
490 pages to make the procedure inkUigible to the Judge* • 
The production of that paper has cost iP164, although a ' 
paper of twenty pages would, but for an inadequate order 
of process,* and the Act of Sedernnt 1789, prohibiting; 
me from complaining of it, have been quite sufficient to . 
state the merits of the whole points in dispute, and would 
not have cost above ten guineas. v . 

Indeed, the present practice of the Court of Session . 
has already gone far to corrupt the morals of the young ' 
counsel, and in totally destroying the laudable ambition ' 
of being s^viceable to their clients. It is the agent and ' 
not the client who employs them ; and as the interest of 
the agent lies in protracting a suit, it is quite evident that ' 
many agents will be inclined to employ that counsel 
whom they deem best qualified to effect that purpose* ' 
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Yoting coatiMi, wfao.at' fir^ '.mciive to act hondimbiy^ 
and do justice ^to their, client^ fiud thai unless tbay vciU . 
act otherj¥iHe Uie- agents will cea'^ ta 'employ ch^m* Tb^ 
soon penoeLve that, another eomisal has .busipe&s.pfcsfie^} 
upon hfavnot bacaa<ie he. has dooe hts d^ty^ bin becaii^. 
he ixMkas «o scrapie ui beirayiag irmt, and protracting ^ 
a»G«iii0 iwtead of finishing it j; and, by. fprcing^ as. in my . 
Qtkw^, th» u4iole procedure in to a masa of .con fasioH« Ir ' 
ia'cMn^ oTthis description whom most of, the. agisn^ 
ifti.aiMito(irj|o ' eraploi^ . The interest of the pai^M»iid. 
Us i^itafe^e saaiie.in tb^iJiatyCooxU hecauae .there. ^ 
imtif ioik Aaiyring ; and the 8g«n( oannet.^rive.apjr; 
ateKfe^gtt&Mtt In^oring hi& client* ^ut ixi thes Court of- 
Sbfts«ii!r.4hairei^0rB9 ia the fuel;; (hie agesptd^riyos 'an ad-. 
pnn(;ractiag (he:Qfiise» int.tbts aan^.p^iip^tiw. 
qjjataiiisa.lQss*.. The partiyj^jur^d has» Md*. 
dairtta&itxialing Acts f f :Sedeaint, .np ipor^ coatrql ov^r; 
hia. aga9t«i!id eounsel than: % has .a ic^ntrOl over ib&.> 
Qaufftin aiaktng thotie »cto which .di^iriy^ hii» qf his^ 
rights^ TMfi U ihe'ekse^ hirglji Jtyxt&n m psrfifim J B^ . 
nwM payjbr aUi ar^ be rettgonMk'.for Ml li he^hfruUl i 
afterwards discover that bi^ cnusie baa been protrafiieiicl pr ^ 
lost bjr^he deliiikeir^ie Corrupdon qi( his owa cpvi^sdi he • 
can obtain np relief ; for .die same.. law. which pfevei\($ 
him from havuig iany control in his own affairs* pc^tects 
i^e guiUyi cpunsfel who hare acted for biflj, . wJw) caJi- 
iiot be. brought tc^. juatioe b»t with their owft consont. . . 
: In justice (to many, gentleif ei^ of? the Rftr^/however, I 
am bound to say, that in myJhuoibla opinion no blame can, 
baaUachoduo thi^m {br rafiisin^ to sign sucl^ petitioo;*. 
"From time imineiporiA), (ssgr they) wehave^ie^joyed the; 
**iprivikge of accepting or. declining employmentw as w^, 
'•-thoMght proper.; becajuseyou the litigant enjpyjed the pri- . 
•* vilege of stating yqur 9wn cauwt or ^pplyipg to m »». 
yop tHonght fit.r-The Court has now deprived yw'of, 
the privilege pf stating your o.is^u cause i but it l^s for* . 
?*4S^ttpO Jo compel w te ^\o so-for vqu. When you cQpa.ej, 






.^* ihcfjiy with a petition - to' fign kgainst OTve 'of ournQidb^* 
' ^' me d^Vuie signing it, nd becanse we approve of that 
^* cou^fiel'ft conduct, but because we 'decline «itth unple^ 
"'sant bmployrrient." Yda i^fll *thci«fqre perceive^ thrft 
by this act a guilty ccmnsfe? is most efTebtnally screened from 
pitnishitient ; 'other\coun8eI declines (tigiiiiig apetrtiM 
Itgaiiist him^ and the 'Court tbroir *a}l p^tHibhs dver the 
'.Bar, \inles8 'signed by couniek Tktrg if a elw^fh in Ae 
iigndiure qf'cown^Jy tt^kh\ t^deri the peiitidn tthrikg tf 
•ibiir notice^ and wheh that is wdntUng^ tk^.ddors 6fa boufi 
tvf justice are shiit m Hiejbceixfaai iryured'^hfed^. Twiec 
h'OB the ' President threatened me with puhtshme^it^- fbr 
'oonipl«^ining of having been \irniiiged by one- of these docrA- 
'seU and for ofieHhg to prove^tfae fact it h» L6rdship^s Bar. 
*He toM'me to'go and getother eouriselUo^sign my'ibiii- 
p&itit agelinst the on^romplahied of! ! H£ mFght as well 
•haire told ioie t6 go and kiss the Ettiperoiir of .GhTna'S great 
(be. * President Hope does not consixbi^ thii as un|ust^ o^ 
^S'pt^ssing hard upon tbe^siibject-; 'fbi^ A bts opinion oa)e 
«nd all of the lawyerprbfessionarelike himsdf^ so bbnesff 
w^liDtidurabie, so wise^ and so just, that not oi(ie of them 
ttn do- wrong. '** Your charge?," said he ** ate falsfe; for 
"**' wilH such an indepeb^nt Bar» and such respedablb 
«^* agents yott can' haVe*^ no cause to cbinph&tn>«"' Thtm hia 
.Lordship does nof! reiquire. to examine Evidence-' when 
lawyers sre complained- of: he pronounces tfaetntinnoceilt, 
not be<!!ause he finds the evidence, defectiv^y bdt be^ausp 
VkityiWie'theKirfff^Engltindf can da namin^4 TJhe 
'dinwoihnf' add siii^ of/m^ pr€eea$^ showed), in all oonsdr 
J9nce, the itidqstry, aiad labbut* which agei^tl and 'counsi^ 
)iad> f6r deyen years, fruitlesily givei) tsi the^ eaulb before 
th^m ; not to oleAtion the expetooe which I h4ve be^n sub- 
jected lo» itSt no purpose whatever, UoJess \f> advantage 
iawyePf, a»id toeiirichthe Court's feerfund. 
' : B[k Lorddh^il). appears to have forgot, that a very siioit 
Jlime be&ee.h)9 mn^^ thn declarat^ifi to airi he st^id frooji 
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. ^ I have never seen tiich low wit, vulgar abuaey icarrilitj, 
^^' and bufibonery, at in these answers. It is painful to 
■ << think Ou Bar of Scotland hasjumished a man capable of 
^ writing such a paper J* On that counsel demanding that 
^his Lordship's words should be taken down^headded, ^< I 
. *< will repeat them three times over C which he did. <* I 
<< shall (said he) attest them for jour satisfaction." When 
aiiimadverting on a paper said to have been drawn by Mr 
Greenshields, revised by the Dean of Faculty, and train- 
. scribed by Mr Haggart, three counsel at the Bar, his Lord- 
ship said, *< Mr Haggart has here, as is his usual practice, 
.<f stated facts and circumstances of which there is no evi- 
^< dence on the record, and which live in the memory of 
>< that gentleman alone.*' He added, << he Jum conducted 
<< this cause as he does aU other causes in which he is can* 
<< cerned^ "WThen the counsel rose to explain, he was in- 
terrupted, andcnrdered to sit down by the President. Ex- 
pressions such as these from die mouth of his Lordship, 
•furnish a pretty flat denial of his assertions to me ; but as 
.the declarations were made at different times, to answer 
different purposes, perhaps it may be considered by his 
Lordship of no consequence, although the one averment 
'flatly contradicts the other. Hb Lordship, if he will, may 
say that the Bar is independent of the Bench. The slav^, 
too, with the log suspended from his leg, may say he is a 
freeman ; but we can exercise our own judgment, and are 
not bound to believe either the one or the other. No man 
can act independently of another, so long as his daily br^ad 
depends on the other'^s approbation. The duly bread of 
counsel depends on the will of the Judges; the moment 
they fall under the lash of displeasure, agents avoid them, 
and clients imagine that they will lose their cause if they 
employ a counsel who has given offence to the Court. Ex- 
pressions such as I have quoted, will destroy the practice 
of the most independent and daring coun^l that ever spoke 
at the Bar. When President Hope can name a counsd 
who dares complaiil of Acts of Sederunt which invade the 



rigbU of the subjects^ and who dares (cU the Judges that 
;(hey have no right to make these laws, I will \hen frankly 
admit the independence of the B^^i and say, thatsuph ft 
counsel has fearlessly asserted the rights of his fellow subr 
jects. So lepg as tlie Bar finds that it is noi their iniereU 
to fiisser^ the rights of their fellow subjects^ it pan not be 
expected that tliey will do it from choip? ; particularly ^ 
^h fi^arful punishment awaits them, ifthey fall under the 
)a%^ of President Hope's res^ntm^nti who cai^ use. witb 
unpiinity such unqualified expressions of abupeasmayd^^ 
prlve them of ni^e^tenths of their income. 

Jn the. face of si^ch evidence as is contained in this, and 
4he annexjed letter to President H^pe^ it is truly pitiful 
and disgusting, to receive a letter from him, averring that 
the ^cmrt wishes to put a stop tp abuses practised op the 
estates of minorSf while the very individual to wliom hif 
killer is addressed, has been threatened to be treated as a 
crinuaal^ for humbly praying that the Court would put thf 
* law in forcse against t friiudulent fiictor who had plundered 
Jiim. Yctu wil} Ui^wis^ perceive, frpminy Ijatter to Mr 
Jiitm^ t^at^ although the President has repeatedly refused 
to inqiilre into my complaint as laid before the Courts he 
hai never been backward in Judging on the state of my in« 
teWedti^'^^t^^^not yet Ife/bre the Court In the presence 
of n crowded Bar> he pronounced ^^ that my mind was im« 
<^ paired) that I was not a man of a sober judgment," and 
that it was oat of pure coirpassion to me, that he bad 
hitherto declined to treat me 4is a criminal. How far such 
expressions are free from malice a^d malignity, is not fo^ 
igie tp determine* If I am a ipol^ a madman, a criminal, 
a man whose mind is impaired, and not a man of a sobev 
judgment,— It is singular, indeed, that a discerning public 
has never yet been able to discover it. If, on the other 
hand, I am not what* President Hope has pronounced me 
to be, I submit to you on what principle of justice Presi- 
ififxt Hope can be allowed to remain on the Bench, after 
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having so completely degraded the dignity of Uie Supreme 
Court of Justice in Scotland.* Such conduct plainly 
proves^ that vrhen men get gowns round their shoulders^ 
and the King's presentation in their pockets, they can do, 
vfiih impunity^ many unamsiiiiUumal acts. In thdr ^ star 
'chamber'' they can make laws* and, on the Bench, proclaim 
these <* the laws of the land." They can cause our pro* 
perty to be carried off under the authority of tfieir laws, 
and afterwards refuse to give effect to them. Their will 
is the law ; consequently, they can, at their pleasure, de- 
prive us of our liberty, ruin our propects in life, injure 
our characters, disturb the peace of our families, destroy 
our domestic bfippiness, and wound the feelings of our 
friends. 

But although the President maintains, that laws made 
by Judges are '* the laws of the land," It is no small con- 
isolation to find him admitting that Judges are responsible 
to that public for whom they act, and by whom they are 
paid. A counsel at their Bar, who had been insulted by 
his Lordship in the discharge of his duty, demanded an, 
explanation, which the President declined, but added. 
Do not supposcj Sir, from this, that I wish to aiTogate 
to myself an exempttonfiom aU responsibility for what 
^< I may say on the Bench ; on the contrary, Iknaw thai 
*^ lam responsibUy but it is a legal and public responsibility 
f ^ only to which I will submit." In his defences against 
that gentleman's prosecution for his abuse of him from the 
chair, presently pending in Court, he maintains; that he 
is not accountable to a Court of faw, but says, << all Judges 
*^ are liable to controul by Parliament; and that the 
** power of Parliament is not denied."'!' 

• When Mr Hume stated in the House of Commons^ the treatment 
which I had received. Lord Binning said, that if it could be made 
out that President Hope had used such expressions, he ought not to 
sit another hour on the Bench. 

t See the action of scandal and damages, at the suit of the Lite Mr 
Haggart, advocate, against ttie Right Hon. Charles Hope, 7tli Septem- 
ber 1820, F* 22- 
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put Forefathers^ who placed the fainHy of Brunswick 
upon the throne of Great iSritain) *and who perfected that 
constitution which President Hope and Lord Hermand 
never cease boasting of« did noi view with indifference acts 
so monstrous, and proceedings so unconstitutional, as I 
now complain of; nor were they backward in correcting 
them. Permit me to remind you of the speeches made in 
Parliament, when inquiring into the conduct of Chief 
Justice Scrogga. As a copy of these proceedings is just 
jnow before me, I shall moke a few extracts from some of 
the speeches then delivered by the leading members of a 
majprity of the House. I do this, in order to show with 
what indignation the representatives of the nation then 
viewed the conduct of Judges, who attempted to supersede 
them in their function^ and with what steadfastness and 
fidelity they supported thi^ rights of their constituents, 
and, with these rights, the vital principles of the.cpnsti- 
tudon itself. Mr Booths afterwards Earl of Warringkm^ 
in addressing Parliament on this subject, spoke to the 
following effect;"-^" Of what use is it for this House to 
*^ make laws, if they are not to be executed, and if Judges 
*^ are to make laws of their own ? Your laws then. Sir, 
<< are no betted than waste paper. It is the indispensUde, 
*< duiif of this House to see tliat those who are entrusted 
<f with the execution of your laws, do their duty ; that 
<^ neither the innocent may be condemned, nor the guilty 
/^ acquitted. The execution of the law is so clear, so un,« 
*^ doubted, and so public a right, that no power whatever 
<^ can dispense with it ; and those whose duty it is to sep 
<^ the law executed, if dbey either pervert the law, or hinr 
*' der it from taking its course^ are highly criminalf and 
^' ought to be brought to a strict account. Therefore) in 
" my opinion, this matter ought to be searched into, and, 
*' if they prove such faults as are complained of, we can- 
<^ not do less than punish the ofiTenders. Theory qfih^r 
** unjust decdings is great, and I hope their punishment 
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^* win be sneh as tbeiir crimes dederve.^' Mr Sach&vkral 

t09& iftttnediately aftef* Mf Booth, iind eKpi«esBed hiimdf 

In the ddrme indigtiatit manner against tbe conduct of tte 

Judg^ of that period :-*^*^ If Judges cain pteYeiit flife 

<^ peR^Itted of the latts; !f they can mAt laws by theh: 

<^ rules of Cotit^ I think ihia gbv^nnielrt will soon hisi 

** sabreKed ; therefore k is high tltne fbt this Hoitse ib 

<^ speak With th^de gehtlemte. In fei^l^time^ Judges 

*^ have been imilteadied) and batiged tpo9*f;>r crimes (ess 

'*< than these ; and tbe rea|M>h wai^> be<»U^ they bifoke^tb^ 

'< Khig's 6ft(}i as well as their Own. If what bds beeit 

'^^ ^aid oFsoine of these Judge? cart be pto^ed^ thtey feitall 

^^ not want my vote to inHtct on them the same dlaMise^ 

•< nient.'' Sir Frand^ fFarrkigton atito gave hb opinioh 

a^ follows :-^^* Laws made in this House are bnt dead 

•** lettenri uhless yotr ekn s^cnre the exeemion of them. 

^' Wb are come, I think, to the otd tknes agAiii* In the 

-f* front of iftgfndr Cterto, it is s*id, * We will defiHr of 

^*« deny jnstifce to no tnari*' I wondet what these Judges 

«< W9I say lor themselves. If they haVenot re^ that law^ 

'^ they onght not to hh upon a Bench ; ^nd^ if they have 

^ read it, they deserve to lose their beads; They kno\v 

^' that it was lawful for the siibject tb petition, and their 

f • knowledge aggravates their crime/* 

Had this takeii place undet the ^yranntcftl reigtt of 
Henry the VIII. it Would not hiive been a preced^ri; wortl^ 
quotibg ; but it must be kept in view^ that the speeches 
Vere made, and the pi^xleedifigs adopted, by the men who 
pfaeed the present family upon the throne, and who per- 
"fected what our Judges themselves call a glorious eonsti- 
tutioQ-. The result of the enquiry by the ComnMns was, 
'that, on the 5th of January 1681, Chief Justice Seroggs 
was impeached'for high- treason, on the following articles ; 
Firsts For making laws, and calling them the laws of the 
land. Secotidh/i For using unbecoming, violent, tod 
^htee^tening expressions from the choir, to litigants snppti^ 
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Mfi&g bim to/r )uddcft» fftird/^ T» ^etiying jUMiee^ Mifl 
tlitetttdliitig wilb ttribitravy uapridotniimit^ and odiii* pusMt-. 
m^tBf Ihote wbo egtJxNted syt-b AbuMs;^ And^ jfgiirfAi^ 
At eitipioyittg bti^ » fiobflK 8l»?tQ^' lo go t& pttncilig. 
Iiotrted) dsiA fAttf off pa^ei« Biid other propert jt^ in oitkr 
that tbe t!iDJtt»t de«ki«K of the Ck>oit tfiigbt dot bo OMuJe 
ttoilPil ^ the pttbMe. 

I prdstittie I ne^jnot au^*^ bow^ doself and foceibty 
ibe obsertiiUdii^ of tb« ^uooHMble meanbon of tfao Hooie 
of OtMmoDS^ id tb# taw juftt ^(dotedy appty tDlbeScoteh 
JhUofSid0ftmii by wblcb I haw bcea ki doqiijFaggrio^icd. 
When I tottpMn^d tbat my property waanttceniitled witk, 
eottitm^ t» th* iftatutetf^ I waa toU by FrmA^mk Hope, 
f Hot «< Aete of Sedcemii ehi the kw of tfao brndJ*^ When 
I imppHcaied for jiMieey I tnma gfo&Ay bsiited at the Biyr 
Hi tte Court by Pyeiidem Hope^ and Ibireateiied w'nb ioi- 
l^rfalontnoiiti Wheti I again oomptained that connael bad 
mwkged m^ ftitd tbatioy ^aso had bem iDi[tex^)eriy di- 
tayedi I watf told by the saaar Judges that he knew 
laolbitig aboot my easi^, aldiaiigb it had been tB» yeai^ 
iiefeite that Divittaii of the Court of wbich biis Lordab^ k 
p^ hea4 My pi^rs^ tooi^ were carried off ficmi the Star 
Nev^i^r oike^ <by a pefaon bmployed by Pcetideiit 
Hope and the Sbmffj for the purpose of prevealiag a do* 
ciAon of the Court of Sesnon beiog made knowa. lo tbe 
poblio. 

I hatd alwaySF, Sir, odBtriboted nvy ibare to the burdens 
tyf the ^taie, atid^ in the hour of danger, ivhen those in power 
rsq^iested my personal services, I cheerfully ccnopbed^I 
paid Ibr tny o^mi unifof ok^I famished my ofipn attm^l ser- 
ved mtbont pay I and pethi^ t vmyM not hav^ been the irs( 
^maa who would have tnmed his back upon tbe iavadn!»of 
toy country. Bnt wbatretum have I received. for these see- 
vices) 2. 1 hdve bad my property earned off from ms oon- 
trary to Iaw,«-^onirary to kw I have been prohibited 
from bumUy petitioning that it might be restored,* 



70 

liave^been grotoly in&ulted at.the bfu: of justicei^^I faa?«t 
been told before a public audience, that my mind is im- 
paired^ that I am not a man cf a sober Judgment^'r^md 
.that, if ever I again presume to trouble those wba caused 
my property to be carried off, I will be; considered acri- 
-minalf and.wiU be Ij^ them treated as such. Should t)ie 
day ever arrive when the Commons of Great Brita^ 
judge it' their duty to enquire into the conduct of Presi- 
dent Ht^ and Lord Sucootb» perhaps the House in its 
jwisdom, may consider that the one has degraded the digr 
nity of justice, and exdted a: spirit of discontent and dis** 
aatisfaction in the minds of the public; while the otl^r 
perhaps, may appear. to: that Ho^se to want that capacity 
of inteirect and firmness of* mind which ' is requisite . if^ a 
Judge. Strong measures may be. considered just and due 
to the public, but this, you will perceive, is no relief to.ine« 
. It is • a fact which' will not be disputed, that, wbep a 
•British subject has sustained alossfrmn the servants. of 
the public; the public are in justice bound to make good 
^ that loss to the party. I have lost my property; in cpnse^ 
quence of Judges, who are the servants of the public?, hav*- 
ing made certain laws, and allowed it to be carried off unr 
der their authority. I can obtain no relief; they are 
•party, judge, and jury, in their own cause ; and, in such 
a situation, I submit to you, if I have Aiot. a claim on my 
country to the extent of the injury which I have sustained, 
I THBiiEPbRE hunibly and earnestly entreat, that you, and 
other honourable members, will be pleased to take. the. ne- 
cessary measures, to probe this subject to the .bottom. 
'The friends of President Hope, who are Members of 
Parliament, I do think, will not oppose a fair and candid 
inquiry; for, after Such charges are exhibited against him, 
it would be ruinous to his Lordship^s honour as a Judge, 
and to his character as a gentleman, were they tp protest 
against inquiry. If I fail to make good my charge^ I know 
ibe punishment that awaits me ; and, if I establish it, X 
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ftulimiit if I am not entitled to redress to the extent of the 
injury I have suffered. 

I bare Uie honour to he^ 
Sib, 
Yoiir most obedient and rery humble servant, 

JOHN HAY- 

VorJc Placet Edinburgh, &h JViw. 1820. 
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)70T£ rOB ALISON CBAKSTODl^ HAY, ANI> JOHN HAV HKR 

fiaSBAKD^ FOB HIS INTEBEST. 

Edinburgh, 8lh Nov. 1820, 
Mt Lobd Pbbsident, 

I shall make no apology for again troubling your Lord;* 
i^ip and the Court with this note. You need not be iQ« 
formed ofihe objects for which courts of justice are insti-» 
tuted ,* nor ought I to be placed in such a situation as evj^r 
to doubt of the inclination of tlie Judge to listen to. com« 
plidnts of (existing abuses, or of your Lordship's zeal, to 
remove every obstacle to the fair and impartial administra* 
tion of justice to every human being. 

Your Lordship will recollect that, some tune agp^ I 
presiented a printed petition to the Court,: stating that I 
had been seriously injured by the mal-practice^ of one .of 
your factors, appointed under your Act of Sederunt 1730* 
I there complained that I could not prevail upon counsel 
to state the facts ; and I humbly prayed the Court to re- 
call the Act of Sederunt 1789, which prevented me from 
stating my own cause. About the same time I complain* 
ed by a note to yotu: Lordship and the Courtt that two 
counsel at your Bar, Mr Hope and Mr More, had injur- 
ed flind deceived me, for, instead of stating my cause to 
^the Court, as I instruct^ them, they pronounced their 
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ovm juflgm^t oii the merits of U^ an4 refused to do theiv 
daty of counsel* as directed by my agent* 

I am sorry to say^ that my presenting the printed peti* 
tion^ and the note complaining of counsel, was, by your 
liOrdship and the Court, viewed as an eggfeglous offence ; 
I was therefbre ordered to tlie front bar of '^ the public 
Court* abd reproved by your Lordship in language which, 
lam sure, your Lordship will not blame me though I dp 
not repeat. 

Finding that the Court would not allow' me to state 
my own case, nor compel Mr More and Mr Hope to do 
so for me, I contracted, through the medium of my agent, 
with Mr Miller. This gentleman agreed to conduct mjr 
cause conformable to the rulei of Court, »nd state every 
fact I could establish by evidence. The Court ordered a 
memorial oil al( the points I complained of | and Mr 
Miller received lind accepted of bis fee^ and agreed id 
write the paper \ but he failed to perform his duty. At 
die end of six months, I made the disagreeable discovery 
that not a line of this paper had been i^tten, although 
alt that time I had been axnuaed willi letters from my 
agents fixing, at short dates* when the paper would be 
eompleted. I then wrote Mr Miller, reminding him of 
his engagements, and explained to him the great loss I 
Was sustaining from the delay. This gentleman was 
pleased to conrider that I had committed an ofience in re- 
minding him of his duty ; he returned the process, and re^ 
fused to write in it. I wrote him 4 second time, that I 
would not take back the process ; that he must write the 
paper he had been paid fbr^ according to agreement \ and 
if he still fmled to perform his duty, that I would comw 
plain to your Lordship. I received for answer, that suob 
intimation had confirmed him in his resolution not to 
write the memorial ; so convinced waft that gentleman 
that your Lordship would approve of hi^ oonduct. 

In a letter which I wrote to my agent at that time, I 
thus expressed myself: *< I beg to say, that since the pro- 
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«* cess was put into your hands, every eicertion which an 

*< honest active agent could make for the interest of his em- 
«* pipyers, has been performed by you. Should Mr Miller 
^* and you continue to refuse to act for me, you will per- 
« ceive that I have no alternative but again to apply to 
« the Court'' 

Your L6rdship will please keep in view, that Sir Mil- 
ler felt Quite at his ease. The reproof I had received 
from your Lordship for complmning of Mr More, would, 
' he thought, be a lesson to me, never again to niatce my 
wrongs known to your Lordship; and he certainly con- 
sidered that he had nothing to fear from the complaint of 
one whom the public viewed as an injured subject, and 
who was labouring under. your Lordship's }iio7iesi displea- 
sure. But the case of my agent was very di^erent: He 
had received,. and, as / fftougfU at the time^ most, justly, 
the expressions of my entire satisfaction ; and the conster- 
nation he was thrown into, from the apprehension of your 
Ijoidship discovering that he had"^ done his duty to me, 
rendered him completely unhappy ; and he implored me 
to suppress that part of my letter where I had expressed 
mtf iotisfiiction^ of his conduct, << Unless (said he) you 
« write me, agreeing to suppress tliat paragraph of your 
<< letter which related to me, excepting so far as it com- 
<< plains qfnuf decUn^ng ip act, I must be under the ne- 
" cessity of transmitting to the Lord President a cojpj of 
«* some letters, which will show his Lordship the true state 

M ofihecase^ 

This agent, a few weeks aigo, rendered his account; 
and the parties interested perceived, with surprise, certain 
chai]ges, which clearly established that their agent arid 
counsel had made private communications to your Lprd-* 
ship ; and although each of the parties may have his own 
opinion, one and aU of its exclaimed that we were hetrayed^ 
and we instantly instructed the agent to stop all proCe^- 
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ingB. Combining this with what I haT^ to state i^nst 
Lord Succoth, tlie whole procedure appears to be tainted. 

I am desirous to see those private communications which 
my agent and counsel made to your Lordship. I wish 
to be/ informed how often my counsel has had private 
meetings with your Lordship, or with Lord Succoth, and 
the instructions or dir^tions be then received, in respect 
to my cause. 

Your Lordship does not require to be told, that I am, 

. by the Act 1789, prohibited from stating my own case ; 
and, under such procedure, you will admit, that the 
breath of suspicion ought not for a moment to be permit- 
ted to rest in any quarter within the walls of that Court. 
I have other complaints, still more serious, to state, re^ 

^ gardiog Lord Succoth ; but it is not necessary to lengthen 
out this communication. I pray that your Lordship will 
take the sense of the whole Court upon this note, and in- 
timate the same to me. 

In respect, SiC. 

JOHN HAY. 

r t 

VIII. 

York Place f JTork Lane, 
Edinburgh^ 1»A Nov. 1826. 

To the Honourable Lokd Succoth. 

My Lord,-— In making inquiry as to my right to com- 
plain of your Lordship, I am informed that I have not 
. only a right to complain when wronged, but also a 
right to obtain redress to the extent of the injury received ; 
but that before a Judge can be subjected in damages to 
any subject, the party injured must first establish in a 
competent court that an injury has been sustained by the 
Ji|dge not doing his duty. 

It is m^ intenticm to endeavour to establish this point, 
by bringing your Lordship^s conduct under the consider. 
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ation ef the Cbmmons, and show that I have been deeply 
injured by your detaining my cause before you for ten 
years, and then pronouncing a judgment in such a man* 
ner as to destroy all hopes of bringing my suit to a ter- 
mination. 

* By referring to your last interlocutor, you will find 
that ten years exertions of learned counsel has not enabled 
you to understand the catise ; that you have made a re- 
mit to an accountant for more information ; that you have 
not pronounced judgment on the points in dispute ; that 
you have declined to.allow the <£*1£00 in Mr Tweedie's 
hands tp be divided, although, on the Bench, you did in 
the most unqualified nianner pledge yourself to do so. 

You instruct the accountant to report to you if the 
paper Jhfo. 8. in the prpces3 will supply the defects of the 
tutorial or original inventories which ought tp have been 
lodged in 1798. The paper No; 8. is a statement of ac- 
counts made up, as the factor tells you, in 1808^ and 
how it could have entered into your ^ead that such a 
statement of accounts could apswer the purpose, or sup- 
ply the defects of tutorial inventories, which required to 
be lodged in Court in 1798, is quite beyond my con^- 
prehension. The process has been before you ten years, 
and you remit to the accpuntant for more informatioi^ ; 
and the question you a§k regarding inventories shows, 
that, if you have read the papers, you do not yet under- 
stand the cause. 

The public appear tp entertaia an opinion, that the 
Judges in the Court of Session will not apply the law tp 
factors, however guilty ; nor will they give effect to the 
Act of Sederunt 1730, although every condition of it has 
been violated. I am sorry to say, that your Lordships 
interlocutor is not calculated to prove that such an opi- 
nion is incorrect. 

It was not my intention to have troubled you with this 
communication, had I not been told that I was in can- 
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dour bound to apply to you for an explanation^ before I 
complained to Parliament. In compliance with this view, 
i shall wirit four days for your Lordship^s reply, 
I have the honour to be, 

Jtf y Load/ your Lordship*s 

Most obedient end very humble Servant, 

JOHN HAY, 
IX, 

NOTE, for AtisoN Ceanstoun Hay, and John Hay, 
her husband, for his interest, 

Edifnburgh^ SSd Noaeniber 18S0. 

My LofiD SuccoTH,— Some months ago, the other par- 
ti^ .concerned in the cause against Scott, instructed me 
to write the agent to stop all proceedings. Fir^^ Because 
they saw no prospect of your Lordship ever finishing the 
cause ; and, ieamdhfy Because they had discovered that 
their agent and counsel were betraying trust by making 
private communications to the Judges, and holding pri* 
yate meetings with them, injurious tq the interests of their 
.own clients. Your Lordship will, therefore, perceive, 
that the: procedure \&taiifUed; and the Court Tiaving re^ 
Jmed to Inquire into such disgraceful camiuct^ the pur- 
suers do not think they are receivingjustice, and they de- 
cline doing any thing more in that process, till the sense 
of the House of Commons is taken upon the subject^ and 
upon the treatment they have received from your Lord- 
ahip and from President Ht)pe. 

I understand you have this day ordered the pursuers 
to lodg^ with you another paper in addition to all that 
has been wrote for these ten years, Your Lordship will 
please be informed, that, for the reasons %bove stated, 
they decline employing either agent or counsel, until the 
Court is pleased tp inquire into the conduct of Mr Gif- 
Jofd apd Kr Mitler. 

In respect, &c, 

JOHN HAY. 
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York Place, EdinburgJt^ ZUi N(rtf^ X880. 

}lx^ X.oiHOj«r-l beg to baad your Lordship the inclosed 
papers, and I request your particular att^mtipA to tho 
note addressed po Preadent Hope* copi^ of which were 
sent to hiiKxand to the other pfuties saniedin.it. The 
public appeat tq entertain iiu O[»ilion that his Lordship is 
my personfti eneoiy, and that I need not expect to obtain 
justice ; I wish I had less reason to-^beheve this. I am 
surprised at his Lordship^s silence under such a diarge ; 
this certainly stresigthens auspicion that a plot has bteu 
detectedf 

I forwarded copies of these papers yesterday to Lord 
Harrowby. Should your Lordship judge that my com- 
plaints are worthy of yourooQBideration, I shall expect to 
liear from you, as I have not yet forwarded any of these 
)e€ter» to tb^ Kembers of the House of Commons. 
I hav^ the honour to be, 
My Lobd, your Lordship^i 

Most pbediait Servant, 

JOHN HAY. 

To the Right Bonourabk 
the tQr4 J4vociHe tfScdfand^ 

XL 

YorJe Place^ York Ijone, EdinburgJi, 
iOth November 1820, 

JR^vE&EKn Sm,— -When a British si^jeet has beolk 
abused,, insulted^ and oppressed^ as I have bec», by the 
Lord President of the Cburt bf Session^ I do humUy 
think it is his duty to make his wrongs knof^n to the 
l>ub)ic. . Every act of oppresaon and injuatice in a court 
of Jaw against a^ individuaJ, is an endroachinrat on the 
rights of the commuoity ; and if the public^allow that in- 
diyidufi)> !vbo mwitainshis rights^ to be ruined, and made 
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a victioi of judicial resentment, they inay soon, perhaps, 
have few righs to boast of. I entreat you will peruse the 
enclosed papers ; and I do humbly think that the atten- 
tion of the public should be (directed to the abuse9 on the 
estates of minors. 
I shall be glad to hear from you at your conveniency. 
I have the honour to be, Reverend Sib, 

Your most obedient very bumble servant, 

JOHN HAY. 
To i/ic Reverend Mr 'Thomson. 

[The Corre^ndence with Mr BoHaod was neitber prov. 
ed, nor attempted to be proved ; of course it ts not in- 
* serted.] ' 

XIV. 

York Place, Edinlmrghj 
ISih September TiS&l. 

My Lord,-— It will be consistent with your Lordship^s 
recollection, that some years agp, two Counsel at your Bar 
were employed to state my cause to the Court conformable 
to its rules. These gentleman, instead of doing so, ad- 
vised that the cause shouldbe given up, declaring, that, 
however improper the conduct of your factor had been, 
the Court would protect him ; and tliey were at pains to 
impress on (he mipd of their clients, that the Court never 
gave the orphan and the fatherless the benefit of the laws 
which were 'made for the protection of their property. 
These averments presented to my mind such a horrible 
picture of corruption, perjury, and unnatural feeling on 
the part of the Judges, that I felt quite indignant, not 
against the accused, but against the accusers. I instruct- 
ed my agent to inUmate to them, that they ivere appointed- 
to state, and not decide my cause, — that it was the judg- 
ment of the Couft I wanted upon it, and not their judg- 
ment on the corruption of the Court,-— that it was soon 
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enough to give an opinion, on that subject when desiredy 
-^that my opinion of the Court was predsely difierent^-?- 
that I would not take my cause out of Court,— that they/ 
must do their duty as counsel, by stating the facts, and 
pleading to them. These gentlemen refused to do so. I 
then compliuned by a note to your Lordship, as Head of 
the Court Your Lordship has not forgot what was the 
result. 

From certain circumi^ances, not unknown to yqur Lord- 
ship^ certain agents of the Court, and counsel at the Bar, 
and the pi|blic in general, appear to view me as a victim 
to be sacfrificed to your resentment ;* and some of those in- 
^dividui^s, I am sorry to say, have acted, as if doing me afi 
injury was conferring a favour on your Lordship; for 
they have not only injured me, but they appear anxious 
that your Lordship may discpv^ it Sqch conduct on 
the part of the agents and counsd cannot be mcnre ruinous 
to my family, and painful to my mind, than it is injurious 
to.your character as a man, your honour as a gentleman, 
and your usefulness as a Judge. 

If it is possible for us to agree upon one single point, it 
will be on that.of putting a stop to proceedings which are 
equally injurious to us both ; and this can only be done 
by uiy bringing the conduct of some of the offenders be- 
fore your Lordship in Court, which will enable you to act 
in such a manner as will convince a diseerning public, that 
you know no man in Court but only his cause ; and that 
neither agent nor counsel will be protected contrary to juy- 
tice, nor will that justice be deferred, or the cause pro- 
tracted. 

But, my Lord, how am I to bring those offenders be- 
fore the Court to obtain justice f Your Lordship will 
, please keep in view, that justice is always denied, when 
the obtaining it is coupled with a condition which depends 
. on the will of another over whom the injured party has 
, no control. My compliunt is against agents and counsel ; 
your Lordship says you will not receive it unless signed by 
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countMl ; and) as no oounsel will sign a tompUint agaiplt 
a brother, ' yoa will perceive yoii have coupled the receiv- 
ing my oomj^lidnt with a condition I cannot faIfil,^M;on- 
sequently justice is denied me. 

It would be improper to lengtihen out this letter, by en- 
tering fuily upon the treatment I have received from 
agents and counsel ;- but, in case your Lordship should 
conceive, that what I have already stated is the only 
ground tif eoAplaint, X beg leave to enclose a pretty long 
extract from a letter sent to a counsel, which he has not 
tihottght advisable 16 ianswer. 

I have told your Lordship that counsel will not si^ 
my oomplaint I entreat tbat your Lordship will inform 
Ine if you still' adhei« to your former resolution, namely, 
thAt yott will - hot receive a complaint agmnst a counsel 
imless sigiied by another,-*-and that you will treat me as 
a crimina], if I present tt petition in my own name to the 
Court stating the facts, ;and praying for justice. 

Waiting ytmr Lordship^s answer^ I liave the honour ^o 
be, my Lord, your Lordship's ' 

Most Obediei^ and very humble Servant, 

JOHN HAY. 
To the Sigh^ Bonaurabk Charks'Hope, 
Lord President of Hit Court of Session. 

I hope you will not consider it unreasonable on my 
part to rcN^uest an explanation as to your not obtaining a 
resarVation in the interlocutor of the Court regarding the 
fenn <tf Muirfield. The Judges, and particularly Lord 
Balgray, said, that the matter as to the factor'*s manage- 
ment was stiU open ; yet you allowed the interlocutor to 
be sofnulsed by which your clients are foreclosed. 

I wish to know your reason for allowing a factor to be 
appointed to that farm in 1811, without lodging a mi« 
nute or protest against that proceeding on behalf of yotkr 
clients. The IjotrA Ordinary now holds them liable for 
the future lossy and as assenting to the appobtment, in 
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respect that no objection y^eis made at the time bj their 
counsel. 

But the most singular breach of duty was that of your 
not instantly givix^ up the process commenced against 
the factor'^s mother for repetition of about d£^40iO,Jncluding 
interest, when the Lord Ordinary found the factpir hin^« 
8e\( liable to your clients in that sum ; your decaying to 
intimate, tliat the cause against the motl)er was, abandon^ 
ed, enabled the factor to get the judgment against himself 
recalled, in respect that two separate actions could not be 
maintained in one court for the same sum. The claim 
jftgainst the mother was extremely doubtful,— agjunst the 
factor you obtained judgment; yet you allowed the fac- 
tor to escape, and continue to carry on a doubtful action 
against the mother,^-an action your clients are now advis^ 
ed to abandon as hopeless. 

Some time afterwards, when acting along with Mr >jr 
you was at great pains to press upon the mihdis of youi* 
clients, that the Court would, contrary to la V; protect the 
factor, however improper his conduct had. been ; and yoii 
advised that the cause might be taken out of Courts 
Your clients refused to do so, and insisted on your stat- 
ing the cause to the Court You then refused, to do your 
duty, and relinquished theiir employment, At the tery 
time the other counsel was. seen exerting himself in mak-; 
ing a new counsel master of the cause, so as to state it, 
you was seen in deep consultation with the factor and with 
his agent, under the most suspicious circumstances. 

The above id an extract from a second letter sent to 
that* counsel, requesting ati explanation of his^conduct. 
That individual having returned ^o answer, or made any 
communication whatever, the present was, along with a 
letter, forwarded to, the Lord President ton the IS^th ^ep« 
teniber 1821, 

JOHN HAY. 

York Lane, IStJi SepteinXier \Stl. 
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Copy Answeb. . 

Grantcn^ IM September 1821. • 

Sir,*— I have received your letter. You know well 
tliat it is not by my own authority that I refuse to move 
to the Court petitions not signed by counsel. I am bound 
to do so by an Act of Sederunt made before I was on the 
Bench, of which, however, I entirely approve. 

You are perfectly wrong in supposing that no counsel 
will sign a complaint against a brother advocate. I have 
seen several such. I once signed a very serious complaint 
myself against a respectable advocate ; and there is not an 
advocate at the bar who will refuse to do so for you^ if 
your complaint has the shadow of relevancy in it. 

Considering the reasonable and gentleman-like manner 
in which you behaved when you was last before the 
Court, I did not expect to receive from you any letter 
couched in the terms of your last, which! shall be under 
the necessity of laying before the Court I suspect that 
you are acting under very mischievous advice, which will 
have very serious consequences to you if you continue to 
be guided by it. And I am, &c. 

XVI. 

Yorh Place^ Edinburgh, 
IStfi September 18^. 

To the Right Hon. the Lord President. * 

My Lord, — I have the honour to acknowledge receipt 
of your Lordship's letter of the 14th current, in which 
you state your approval of the Act of Sederunt 1789, 
which prevents all complaints against counsel from reach- 
ing the Court unless signed by a brother counsel. I am 
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hot inclined to call iti question your Lordship^s approba- 
tion of that act, or your power to enforce it. But power 
id one thing, and legal right is another ; and, with sub- 
mission, I do think your Lordship does not enjoy the 
legal right to make laws, and place the bar above the 
Bench. By that act, the client who is wronged by coun- 
sel can obtain no redress, 'unless t^unsel think proper to 
permit your Lordship to judge upon it I am sorry to 
say, tliat your averment, in ^o fiir as I am concerned, is 
not correct, as to no counsel revising to ^gn a complaint 
against another. I am ready to prove the contrary ; and, 
in a case too so well founded, that your Lordship and the 
Cdurt on my own note afforded me relief. Thi^ shows 
tlie dahger of the Court con&titutiog counsel sole judges 
of their own conduct. Ydur Lordship enjoys no such pri- 
vilege, for a complaint to. the Commons Against you does 
irot require to be signed by a brother Judge. 
' I am glad your Lordship is to submit this matter to the 
consideration of the Court* - I have complainta to m$ke, 
against three members of Court of a most serious descrip- 
tion; and I feel confident the Oourt will affbtd me jus- 
tice when the obstacles are removed which prevent the 
facts fit>m being brought under the consideration of the 
Court,— facts which have not. been more ruinous to me,, 
than they are injurious to the character of the Court, and 
the. honour of the country, • 

^ Your Lordship has been pleased to say, that my gen-^ 
tlemah4ike conduet when last al the Bar, did not induce 
you to expect to receive apy letter couched in the terms 
oC my last. On that day your Lordship acted with civi^ 
Jity towards me, and by your own admission that, civility 
was returned. But I am sorry to say, that only a few 
days 'ago, I obtained from the Sheriff a copy of a petition 
and complaint against me, in which your Lordship ap* 
pears to be a chief coniplaiaer ; and the prayer of the pe-* 
tition is, that I may be apprehended and confiued in a 



jail. Such «n unexpeoted disc9yc>ry wras npt imiqh q>Icu-. 
lated to induce; me. to ^ddr^ss ypur Lordship in l^nffi^e 
of adulatiou^ pd it givqsjn^ much p«iA tp. s^jj^ that at 
the very tiioe. ypu wa§ on the Bqqqb, declaring tQ nje that 
you had np feftlipg? of v^eolflieAt ag^tinst ii\e, that you 
had no wish to ipjure mj chai:acter and family, th^ all 
your prb^eediq^ had f)^^ n. opqxi, candid, ^ndt honoural^f^ , 
at that very tipe propeedings- were secretly, and ui^kop^m; 
to me, going pi> to ^j to m^ out a caae^ to bring m^ tg 
A primii^l trial. My i^w ^ge^t was, SjBqrp^ly ^xaffinqj,^ 
copfipelled to deliv^ up ^pfidcntial papers, belopgiqg U^ 
mfff wd to disclose <^pnfid^utiai inffirmajlAoi) { but all wp^lfl 
i^ot do, a c^Be cpu^ not he m44e.out^ 

l^ow, ipy I,ord, hj yoqr hpnpur ^ a geqtJefoaAn, and: 
by y9ur p^tb pf o^e wbiQ^ you pledged to, 4a^.^)ien J 
l^a«;la^ Ui ypMr pir^QBCjB, J feifpfptiE^wlly wtr^t that y<|ft,, 
will inform me, i( yg\\ §^v^^^ tlHi(t pqmpbdp^ against n^ey^. 
if ypu knew of ijt^ e^ASt^npf v)ien^ I was at the; ^ac-nrif 
yfi^ &fnisbed Mi: Spott witk any i|ifQrpt^ipn.^fp^|jperfl|»^. 
or if you have h^^My ccmli»^o|catipD^ wk)i biin^ c^r w^t)^ 
the SharifT ceapectiog '% I 4uik if you did . issf^^t U30, 

satoeiudividua} soineitioaeW^^^ to^^ 4 ppn]j4<^9tix|: 
ihe same secret maiw^ 9gf|ii^t xx^ at^^ing tlia|; I ws^ de* 
l^ftDged in my mind, ^d praying th^t I.&)iigl»t be app^; 
ksnd^.and eonfioed in ^ miidr.hoMSQ. | ask if ypi^ (ttd npt 
instruct the same individual to gP(tJ9i tfe^ SUsff, Oi^qp^p^ 
effictP and cmy off pff)er4 b^ip^ii9g to; vie). tQ previen^ a 
^pidgment of tbq, Cwrt ift my .^^«^rfrPlB( b^ii« m^^ 
kimii to .the puUKa I aa.k if youv li^i^hipdi^ nots iftr 
ppen Court, charge .me witibi^ ^tatipg a fi^l^hopd Agaips^ 
counsel. If ycm did not> say that uoy mind wns iia(ipfured. 
That I was not a man of a .^er ju<|gq90tit. . Apd^ afte? 
having stated many such ptbev chiN^^j^ 1 il$l^ |f you di4 
not order me from the Bar, and rc^vse.to aUp.w mie to saj^ 
any thing in my defence, or to repel your cbargQS , d\ih 
tinctlj condescended upoo^ 
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With ail these irritatiDg circumstances crowding on mj 
nahid, and the deep toss my family have sustained from a 
public impression, un^Vi^raife tqifonr Lordship's honour^ 
which an agent has taken advantage of, it may have hap- 
pened- Ihlit my last l^teir tttay ndt be couched in terms of 
cjjvi^y, wlriqh it pqMld, h*WB hwnbftd no. suqbicfuise^ eye- 
i|t(5fl: li mj pti^T l^|ter i^. tp be l^d l?i€#)^^ ; ^^ C^niftib 
IJBU^y^^>w#^aopu^]^^9it,tbis|ettl9r i^ e^plpm^pii ^; 
it ; .9/^ ^ yoiir I^9??4sbip;mf4|^^as. th^t. yquj; qoiwJqct. <^r 
iffe ifq^ V^ qpfn^ ftij|, qa4 ^i}flui:^bte^ H ^ubffiti iC vtati 
h. ^^^Qifeapi^ ip tbis letter dpe^ no| iJe(mi^o ffcopi j^^^ 
Loi4s^.aifw and canfKjijl e?cpl|wi/atian as tp ;tb^/ ^qajt^-, 
pl^jlAt prayiajg t^ J fqigl?^ bq cqnfined in a. njad-l^ftiffe, 
p— the complaint pnij^i^g t^t I might, bet oq^fin/^ # ^. 
jail, — the carrying away my poperty,— -the expressions 
used to me from die Bencl;,^^^and your refusal to allow 
ine the privileges which criminals enjoy, the right to repel 
(Blu|Pgef ^Ucb are dUlbpHy coi^descended upon. 

I M^P tfpX^, my Lo^ ^ ^hf ?; brow-heal or ^ltimid4ttd, 
fi^t^ei; iim. I inQUnedtp ^v^ the Court unnecessary trou^ 
bMf vh^ I b^ve communicated in tbi^ lettei:^ has long 
beep bjiu^iog to my ]pjin4« I only returned from Tweed-. 
n4e last night, otherwise I would have wrot^ in course., 
I ^ r^ildy? Ip come jto, q, ftnal undcustfandipg with your 
LprdsA^pw. I am i:eadf to xpeet jquv Lordship and the: 
ip^rt; ipi the Bohing Bo^op, if that is preferred ; or if 
^inirLo||rl4wip-consid«^ it w>re ad.visa)l?}e tp condesf^d 
i^pop^ difjtin^t d^u-ges ag^st rm in op^n Couirt for tk^. 
beo^. of tb^ pubUs» «U. I a^l^ is, thi^ the public inay be 
ps^jiAted to hqif h^tb sid^s qf the ca^se. 
I b^ve the honc^iif to be, 
M}} lyOBp, youi; liprdshipV 
^c^t qb^ie^nt and very humble servant, 

JOHN HAY. 
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xVll. 

• ■ * • 

Copy AwsiffiR. 

GranU^, Slit S^pimber 18AU 

' • * * • - . 

• Sir,— I have received your letter o? the J 8th, ' which* 
who I shall lay before the Court. In the complaint- be;-- 
fore^the Sheriff, I believe that the proceecfings wercf elJ- 
liscted by the Ldrd Advocate, Sirho directed k precogini 
tipn fo be taken i^kiting to' the slanders wliidi you hari!' 
priolibd and circulated against the Judges, -in -which pife-* 
cognition 1 was examined as a witness. - Ahd r-am, 8t<}.- 

' 'Having explained your mistake ill this respect, I shatB 
riot answer any further letters from ydu. / 

Edinburgh^ ^ilJi Septemher ISil. - 
My Lord, — I am honoured with your favour of the 
21st, an(} it would be unfair in me to terminate oiir cor-* 
respondence with your last, and take advantage of your 
Lordship without affording you an opportunity of ex* 
piammg. ' . * 

' I was unfortunately involved, as your Lordship knows,' 
in a personal altercation with you, in consequence of hav- 
ing conceived and expressed that my agent ' and' icounsel 
had betrayed me in a cause, by furnishing your Lordship 
privately with confidential letters and papers, and with 
having received from you private instructions respedling 
the conducting of that cause, which had pended before 
your Lordship for twelve years, in which I have expend- 
ed large sums to no effect. The evidence I' produced in 
support of my charge was my agent''s business account, 
in which is contained distinct entries of charge for writing 
letters and copying papers privately sent to your Lord- 
ship, vijufious to my interest. I also produc^ed letters 
from my coupsel, positively stating that your Lordship 
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had, unkiipwn to me^Jaid.dowD^, at some private .meetipg 
with him, certain fsoactilioDS, which conditiops the counsel 
distinctly men tioned as to the manner in which he was tp 
copductjsij cause^. 

. Jki| ixam that cbaiqge I diflinpublic Co^rt freely acquit 
ypnr Lordship, because, upon your word of honour as .a 
gentleman, and upon your oath of oflSce as a Judge, you 
a^red me from the Bench| that no such correspondence 
.^>coin;nunications betwixt your Lordship and counsel 
had ever taken place. I did no more than my duty to 
your Lordship, and justice to my own feelings, when I 
p^c^e^ an apology, as ample as I could make it,^r Tmimg 
ji^igfifi^iua^i^ly kdifoed-w^ hadwrU^ 

^ tf your^ LordiVip. Till that time I was not aware 
:tl^t4my counsel at the bar could have acted in siich a 
ilifim[ier ; and the (mly thmg that I am now surprised at 
u^ that of your Lordship, or- the Lord Ad vocate^ not cal?- 
'J]|ig that counsel, to account j^r danderifig your Lordsl^ 
fjipd doming ihe Cq^^^ ; 

This to me is the more astonishing, as. I was mysdf ap- 
prehended, carried before the Sheriff, and there I was ex- 
ainined.upoQ the same subject; the whole papers in my 
pmesoon were asked for, those in my agenfs possession 
^if ere iforeed from him. The Sheri^^ again and again asked 
m;e if I had been Gorrei^^Kniding with, or complaining l^ 
;l4emb^8 of Parliament of the treatment I had reeeive<^ 
.mid ha also very pointedly asked me what I had wrote .to 
I^^ £Uu:rowby. I understood from his- questions, that 
your Lordship had been honoured with a letter fromth^ 
Lord President of Privy. Council respecting what I had 
.written to him. ^ 

, If your Lordship out 5;^. Court acted on every occasion 
to me in^the sapie honourable and iiprigbt manner as ia 
the Court you assured. me you had done, you will h^ve 
no hesitation in answeriing to my satisfaction my former 
.letter; in particular, that you did not personally suggest, 
adyiaei Qr prompt ilim opmjitani before the Sheriff, iqx>9 
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tteVet tsftted %hO directed, br <CGltid(i6tM Vb^ jfA^bgHiti^; 
4mt I akked if yctti advised tbcf |x^Gieeeditig, br if ybii kifeW 
of its existence when I was last in your pMei^be.- ' If^dfdt' 
Utiiw^ris, «< fn the emnplaint befort the ^artf, t hfiieve 
^< iSiat %e proceedings irel'e dSreoted by the Lofd Advd- 
^ cate> who dit'ected ii ptecogtihioii toinB ttikentfeUti^ l# 
"^'ttre dftnderd which you had printed And tifttilMsd 
^«agttkisttlie' Judges, in ^i^liiicli pttebgnititfii IwM ei|. 
"^^ amined as u witnei^s.^ 

With submhision, tins ts iieitfair a toiignM)^ tri» k 
tmrinesd-iike knswet to iiiy letter. The^ ts^ ^ Cbnfiiilii«tt 
in the subjeet, lUrwdl asm the dibtlbn, wAkk I ititi uti#ffi- 
!ihg io take advkntage of, without affbrding yMr lioM^ 
%bip lb opporttinity of ^)tplaining. Whctt ttObdi^Mi ktt 
tb^ Sheriff with botifiempts dSfe^ed to the SMg^ of lilfe 
ObUtt bf ^riM P Row is^tlWft dflRstice cbnnMed iHtb aiy 
Vriti^g Lbrd Harrdwby and MMbM bf PjtrtiumWt'^ 
Upon what principle of law, or forWhkt Jtopdise, <;diild€i^ 
iffleriff <^xatnine» yifti ail a Wittt'essr? 

W your Lordfiihip will tefe* tb tny fdrto^r letter, yb6 wfll 
find thut foki have lilade no Ati^c^ ttf it. I heVeir lakMl 
fdt the idfbrmatibn ybii have given* ihe ; and ybti bav# tibi: 
jgtVeti ine tlie ttifettnation I ask^d fo^. If con)pKinii!grt& 
ile&l^ of thb Robse of Comtdoink, dT beii^ #tbnged'lr^ 
yoiit Lbrdiihip, is noW to be icoh^ideiied tt crime, or Viewed 
as slandierin^ the Judges, these Judges, abd ikbt tHb 
^Sheriff, ought tb punish such cbntetai'pts a3 relbte to" thek 
bWn Court, 

' On irecdnsidi^ring thy fbtttier lettet ^obg ^th'this, 1 
I trust you will see that I am acting fiurlj^, in 'idlbt^]^ 
you an opportunity of getting olit df the btkitiriesd htfere 
the Sheriff with deati hands ; and this ybur Lotdfthi^cUi 
do, by distinctly stating, that yoii never dtd suggi^^ Hd- 
viite, or prompt such prdceedings r— thht^ yeti ' neVeT did 
advise the Sheriff, to exaniitie me tegarding what i ^Mi^ 
to Lord Harrowbyj and to Mertfteiis of the Hoiise oPCiM- 



looiUyior ipve mj cKradioiis wbaterer Wfpmskmg the nei^ 
MiMfr ad^p^d. I wmt your Lorddiip^i answer, and bav^ 
tbe honour to be, 

My Load, your L^rdship^a 

Most ebttdient and very humble serrant, 

JOHN HAY. 
Talh^ Sighi HmamMe Ch9rh$ H^^ 

XIX. 

<Jopr Akswea. 

6mfi<o% S5A ^y^^p^mifr 182L . 

/8ia,«'»Coi»pasma]i for tbe dda^n under whi^ yon 
a^p«av to labour, and the eonvietion that you afe aiso^ uii« 
tier.tlie inteence of very b^d advice, have induced tne.tb 
-pay oMMPe attentioa to yqsir letters than I ought* But aii 
J baoame quite si^asfievi tlfat my writiBg to you eau dl> 
fyou no good, I intimated in my last that I should not tak^ 
avf farther a<^ce of your Iett^s^--<a resolution, of the JMN^ 
piiefy (tf which I am still more convinced, by the impieiC. 
•tinsBt, not to^say insolent, tone of your letter wliieh I reu 
ceived yesterday ,—to whicb^ and all. others, I will return 
Qo-atha'ansiRer than this, that I will lay thcQibefoiethe 
.Gau9t.^^Aiid I am, 8ec« 

XX. 

Edki^iTghs 9%0i September l9St\i 

Mt Lon0,«>— I have to acknowledge receipt of yottr 
Lordship^ communication of the 85th instant. Please ac« 
cept of this as the last letter I wiH ever trouble you with. 
Enough has appeared in our correspondence to prove that 
we are^ of all men, mostuncapableof determining correct- 
ly,- lidiether I am,^ or am- not, << labouring under a defaf- 

*w - • • • . 
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^ sioD,^ tn oomplaiiiiDg that I hare been tnjared, toad 
'prayiog that some method may be adopted by the Caurt 
to afford me relief. , 

On reading your last letter, I at once resolved to guard 
against writing a hasty reply ; and that I might not act 
under << the influence of bad advice,'" I also resolved that 
no human being, should suggest or advise an answer,' or 
know the existence of this letter; so that, if the.conteHU 
reflect disgrace on the head or on the heart, that disgrace 
must be placed exclusively to my own account. 

In coolly looking over the copies of my former letters, 
I do not justify some of the expressions used ; but this on« 
ly applies to the manner, and not to the matter contiuned 
in them ; and although your Lordship^s letters are not 
^patterns of civility, I am not inclined to found any exi^use 
.upon that head. It would be unfair, however, to judge 
^upon what has been sent to your Lordsliip abstractly,-** 
the subject must be viewed in all its bearings ; and how- 
.«ver innocently your Lordship may have acted as a*man, 
•and correctly as a Judge, I have no hesitation in saying, 
.that the treatment I have received from you has injuced 
jny character as a member of society,-— disturbed the peace 
of my family, — blasted my prospects in life,-«and wound* 
ed th^ feelings of my friends. 

Few young men ever entered the mercantile ,profes«on 
with a fairer character, or were more. anxious to retain 
it. The merchant with whom I was instructed was 
strictly honourable in every transaction ; and, with confi- 
dence, he recommended me to an extensive Shipping- 
Establishment in Leith. In a short time my employers 
.were pleased to promote and confide in me; and during 
four years my salary was three times advanced;. On leav-^ 
ing them, to embark in business, we parted upon such 
terms, that, in cases of difiiculty, I was. sent for to con- 
sult, or to instruct my successors. The following certifi- 
cates, obtained after twelve years residence, precludes &r- 
ther explanation :^-« 
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- r^h; \ciih October "1818. 

'/<«>We, the undersigned, merchants in Leith, do here- 
^* by certify, that we are personally acquainted with Mr 
'* John Hay, who resided many years in this town, and 
'< who removed to Edinburgh in consequence of an en- 
<< engagement with the Perth Baking Company. We 
^< further certify, that he was considered an active man in 
** business,— strictly honourable in his principles, — a re- 
** spectaUe member in. society ,-^and a good moral private 
<* character. 
t • ** James Wyld. 

»* James Forrest. 
-'■■■■' <f Chas. Phillip. 

♦< John Eggo. 

** Adam White. ' 

" Robert Bruntok. 

<< Robert Neilsok. 

** John Wilson. 

*^ John Menzies, 

^ Geo. Gibson, jun. 

**^ Geo. Arnot. 

«^ Geo. Carstaxrs.^ 
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^ L&thy 90ih October 1818^. 

'«*That Mr John Hay, lately residenter in this parish, 

'«^'hiis been intimately known to me for many years: 

<*• That from the high respectability of his public and 

*^ {>rivate character, I wds induced to recommend him as 

<* A proper person to become a member of the kirk session ; 

'^ and, accordingly, he was admitted to the office, and 

-^ fuKllied its duties with fidelity and diligence, till an 

<^ engagement with the Perth Baking Company required 

*^ hini to remove with his family to Edinburgh ; and that, 

<* in the whole of his deportment, he was uniformly pious, 

'.^(faione^t, and industrious, is certified, place and date as 

** above, by 

** James Robertson, Minister. 
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«* We, the undetsignedi elders in South Leith, do cor- 
<< roborate and approve of what the Reverend' Dr Robat- 
^* $Qn has stated^ and do certify the same. 

*• Javes W^iEy Elder. 
<^Tnos. Baskkr, Elder. 
« W. GaiBVE, Elder. 
^< Alexb. Buai^ET, Elder. 
«< Rq^sbt Wxwt, Eld^.'* 



During th^ time X was in Leith, I had the misfortune 
to listen tp the a^pUi&t ef a dying mother. She in- 
formed me that she had lost her husband when her young 
daughters were minors ; that a factor had been appointed 
by the (yourt d Sesaiom to take charge of their property ; 
and that for eleven years he had rendered no account of 
his intromiaoonSy and refused to do so. She earnestlj 
implored that I w<Hild, after her death, take her uirpfo- 
vided dau^tera under my protection ; that I would use 
every meuis in nrjr poweir to recover their property ff^m 
the hands of the fabtor ; and on no consideration what- 
ever abatsdon ihAt inlerelit.' I promited I would imjde* 
ment the sacred injunction she laid upon me ; and as one 
of 'iStie young ladies was my own wife, I never for a nior 
mei^t doubted my righ^ and iny power tb ^M the intra, 
mitter ton strict acieount^ The «k)tfi^ dead, andifbe 
factor positively refusing to producse ^ state o^ bis aa. 
: ^unts, a i^omplMiit wsis made to the Coiirt« ^mjmg that 
be might h^ compelled to do so, and rentore the ppeparty 
iHeg^lly intvomitited with, a»d forcibly ^taioed., For 
twelve yeftrs I have pditioned for reatitutim of that ^ro* 
' perty, but without ^^t. I have proi^ed vpon the ' ^- 
tor fraud upon fraud, and falsehood upon fidaehood ; pa- 
pr after pftp^i and pleading after pleading, has bem lad- 
dered ; the expense has been unbearnble, but Ae praptrty 
bus not been furthcoming. 
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/ After ^n fbM KtigM^t downiA advia^ am I9 tidit 
«i{f cauieoiitof Cottft^fttmrnQg me that it waa not Ibt 
imotke of . tbe Court to. give minora the beoefia of the 
b«M wbieh were made for the protection of their property i 
nA Ihat^ howevet imjvoper the conduct of the Actor bad 
been, he wwi\d not even be deprived of commimoD^ 4^- 
lli^ugh they admitted that in law it waa forfeited ; and 
iliey rafiMed to etate the fac\» and plead to them* I wiU 
fiot n^E^ion the exprewoaa used to me froia the Bench 
by y^ur I^ordabip, for odmplainiag of counsel re(\ieing ta 
4late m^ cause ; I shall cmly say» that your addresctes and 
yoiir threats appear to have made a strong impression ou 
Ike pubiie mind that jaoi resentment wa» implacable; 
und to tbit point I now bcig your alteQtion^ ias J have 
Jiaefiy jidbred from that caxue. 

YouF Lofdahip. baa heard of the manner in which 1 en«- 
^anfi npen biisineas } yon have seen the opinion which the 
merehahtfl, bmkeny sbip^owners, clergy, and elders^ en- 
lertain of my public and. private character ; and you do 0at 
^nqmm to be told, that five yeaxa agp» a company of me»- 
chanta ki Peith resolved toinxmmence a Baking Company 
in Edinburgh, upon an extenove scale, which gave alarm 
lotke bakers, and afforded taUe*talk to the ladies. The 
former united in a body, and subscribing a lai^e sum, ra. 
aelv«d to oppose the ooanpany, directly, and indirectly,, to 
the namoflt ef tb^r poww* These gentlemen disr^arding 
$he iJireata, did, 00 the ether hand, instruct their agent to 
eilditvowr to find out a person cs^bte of taking charge 
lif, apd managing dieir buuness, but uncapable of betray*- 
iflf tniat, accepting of a bvibe^ or neglecting their intesest. 
•At that tine I was in London upon some businesa; and, 
twhen tbere^ I received a letter &om a relatbn. in Edin- 
burgh,, mtimating that be bad reoaved.a call from. the 
coBspaAyV agent, wishing to know if I would be soon 
• down firqtn London ;> that frem the information he had 
leeetfcd oeneemiag me in Leith, he. conceived I was the 
very person the Perth Company were in want of. On my 
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tetura, Mr Meek, the adiDg partner^ sod the law ^ifgbaif 
waited upon me in my own house, and engaged me to jbil 
manager and cashier of the new e$Uii>lishinent, The bi^ 
ainess commenced, and succeeded beyond the oompany'^a 
most sanguine expectation.^ The bakers triad varioaa 
plans to reduce the sale, and at length they aueceedod* I 
aj^rised the company, and advised that the plan «f <XHIV 
ducting their business might be altered, in order- to •coun- 
teract that adopted by their oppcmeuts.^ I was spccesaCiil 
4n convincing Mr Meek, the acting partner, of > the ni^e»t> 
•«ty of doing so, but he was not soccessf ul in«getting the 
company to resolve upon it. The business, daetiniogt I 
intimated that either a new plan must.beadoptad, m* tbejr 
ttight^look put fer another .manager, for I aaw^ what would 
happen, and I would not witness a. concern perish^ vwbidi 
Jmd^ tinder my:inaniigeirient, been established, and. which 
'I knew I could preseive, with, all its advantages^ if proi. 
-perly supported. This produoed from^my emplayeis ia 
.rqply eqi^^y candid ; they, said.they were now JiiUy as^ 
-tisfied that the plan must be altered before.tbeir jbuainasa 
xould be agidn brought to its former extent.; .and they 
requested that I would state the lowest figure t at which I 
'Would engage to conduct their business under, the new.ar« 
-rangement. 

It now became, necessary, for me to render a full stale 
vimj accounts, and obtain a. settlement, before I.enteced 
.lUpon XBJ^ new agreement. My intromissions amounted to 
i?48»000, which was all accounted for to the . satisfaistioii 
of the company, less about 1^400 ; tiiis. I claimed for petty 
incklentSy bad debts, lossep, and waste, atsojoaudb par 
aack of flour manufactured into .bread. The company V 
law agent objected to that claim. I offered to refer.it to 
two respectable bakers,-^that.was refused. I then offer#- 
«d to refer the matter to merchants, — ^that was refuaed*. I 
lastly offered to submit my clum to two lawyers,-tT-that 
•was also refused. The agent did not conceal tliat he;bad 
no chance of success by a ref<^rence, but. thai in the Court 
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^fJSmion^ he' was sure he waidd get edety ihitig against 
rfvie whiiiJ^ he^usked ; and that I must either comply with 
ibia tetma, or -go into Court. My friend3 became alarmed 
'At the confident manner in which the agent acted; and 
blinder the most painful feelings qfrnftuikeundoppressiony 
• I resigned my situatioa, and signed such a settlement as 
fthe law i^oit directed. 

I4iad not left the compaDy^s employment eight days 
,(ilkhoiigh the agent pressed me to resign in the presence 
^ Mr Meek) till Mr Meek again sent for me ; he lament* 
-cdt the di£Eerence which had taken place ; he said the com- 
;pany were unwilling to part with me, and anxious to com- 
(filets the new arrangement ; and, from what had happeo- 
'^f the terms would be more favourable. He farther said, 
.that Mr - Miller, another, of the partners, was to be ia 
Edinburgh that evening, and requested/ me to meet them, 
•;w}Hch I did." The agent rhad a relation in the company, 
iwhQ headed a party ; by this means the agent was ^rmid« 
raW^, even .to the acting partner. I said to Mr Meek, 
(*' I .oi>ly blame the company for patting so much power 
^< in the agent's hands ;. had I permitted him to create a 
*« J^Usinesa account of .^40 or £50 a year against the 
*^ eomjpapy, I wduld then by him been pronounced an 
'<< an excellent manager, and this would not have hap- 
.•• pcftied."" — ^ WeU, well,'' said Mr Meek, " let us now 
<^ make a bargain without him ; I admit he will do any 
'** thi0g for mon^y.^ Accordingly a new agreemait was 
^entered into, and fully settled, in so far that, by desire i^ 
^Mr.Meekand Mr Miller^ I procured and forwarded to 
. Perth letters of security for my intromissions from my 
;friend«> and only waited tlie ofiicial confirmation from t!>e 
{GOtiapany in return. This, however, was never obtained. 
..Theagent was before*band with Mr Meek, for in various 
/Communicationa he made to the company and to his rela- 
^.tioiii who wa^a partner, he represented that I had a law 
ipitfieess which bad; bepi before the Court for ten years; 
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\mA in trhiit6V«f latiguage he ^pressed timsdf, ha siUv 
c^eded in his object, namely^ ^^ producing • ^on^ictioii 
on the mind of theinajofritj of the conpaoy, that your 
Lordship was a corrupt and vindictive Judge, and that as 
I had offended you, aU the Judges, as well as younetf, 
bad shown themselves hoatik to tne, and determinei to 
ruin me ; therefore the new agreement ought not to be 
confirmed ^vfth a person placed in such aircumstances. 

Your Lordship, in your letter of the Slst current, 
speaks of the Lord Advocate instituting a precognidon 
i^inst me for slandering the Judges. Here is slandering 
the Judges with a vengeance ; and if your Lordship an^ 
Hhe.Lord Advocate are as ready to punish that olbnee i|i 
<he person of others ad you have showed yourselveslPeady 
to punish it in my person, you will not be long in apply- 
jtog to me for infonxiatioin* 

' Permit me now, my LcMrd, most respectfully to ask^oilr 
"Lordship to pause, and coolly view my situation and^thfe 
treatment I have received in aU it^ bearings. You- havie 
been made acquainted with my entry upon busixiesa; you 
have seen the opinion the gentlemen tn Leith enfeftaiti 
of me$ you have heard the nature and the necessity df 
ifommencing an iEu^tion against one of thd court /fiictors ; 
-and you know that, at the end of twelve years BtigatioO 
before your Lordship, the property has not been futtbf* 
coming. On the contrary, another fortune acquired by 
hard toil and honest industry, has been, lost in altemp^ng 
to recover it I have been assured by counsel, that the 
' Court will not give effect to the laws. My eharaeter has 
been injured for complaining of being wronged ; advantage 
-has been taken of your supposed resentment in a mercantile 
-settlement of accounts. And,' as ii all this had not .been 
enough, the cup was dashed from my lips, and my family 
were deprived of those natural advantaged resulting Aom 
tny enter})ri8e, character, and talents, under Ihewmmftitn 
4hat you are my eitemyv With truth I may i^se the words 
of the poet. 
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* You tfke mj house when you do take the prop 
" That dolh sustain my house ; you take my life 
** When you -take the means whereby I live»' 
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Think seriously of these facts my Lord, and I am sure 
you never will again insult me, by telling me, that I am 
<< labouring under a delusion, that my mind is impaired, 
<* that my complaints are folly, nonsense, and trash, un- 
" worthy of the consideration of the Court.'' 

In the last letter, you are at pains to impress on my 
tnind, that, from tliewedk state of my intellect^ you have, 
out of << compassion" to me, taken more trouble than you 
ought to have done in explaining. If your Lordship now. 
enjoys possession of the Christian virtues, you will, in ad* 
dition to ** compassion,'* find enough in .this letter to call 
forth your sympathy and regret ; sympathy for an insulted^ 
injured, and oppressed fellow subject, and regret for the 
share you have had in thickening the obstacles which im- 
pede his path ; feelings • which, with submissiqn, I do 
think^ might in justice have superseded the dreadful threat 
contiuned in your letter of the 14th instant. 

To' conclude, I do most earnestly beg to assure your 
Lordship, that I have no object in view but that of ob- 
taining justice. I solemnly declare belbre Almighty 
God, that I entertain no malice towards your Lordship; 
and if in self-defence you force me to make an appeal to. 
my country, and to lay my wrongs before Parliameiit, 
along with our present correspondence, I fear your Lord.- 
{(hip will, when too late, discover that, although my griev- 
aoices are by you judged unworthy of redress, your con- 
duct to me will not be judged unworthy of consideration. 
I have the honour to be. 

My Loan, your Lordship's . . . 

Most obedient and very humble servant, . 

JOH5I HiVY. 
J%e Sight Hon. the Lord President 
- " • qf^ Court of Session. 
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Mr Hay respefitf^y JMiuidi Ae Ltird PmiMe&t of 
Jjjp ,Cpm^ of 3qwP9 of .Ij^^ I^^i:(Hip's pl<^ *o ^^ to 
fiib nit Mr j^y"? let^r to the eausiderAtion .^f t}i^ ^y9^ 
M^ Hay ^^oijbly e^treatB .tbat {ju^ I^ord Pi^^idcff^t .|vil^ be 
pjl^as^ to iptlpifl^te to bim the re«ojlytioQ ^form^d by 4fe|eir 
Lordships ontt^ F^o^^ ^^orrj^spppdi^nce jbetFif^ tfce Jj^vi 
P|:^si49nj and ftjtr Hay. He ag^n bejp to ^a^asur^^iiis 
i;4pxd6l\ip, that it is a Ben^ of 4»ty ^^bich ^^upes hm *» 
ip^^eie ; -aipd ^b^ Bo «ct of .oppres^j^ip, Jpsuk, or /cxm^ 
tepopt^ willjdeter him fioia fefdl^sdy .di^har^^-wbal.b« 
considers to be the duty he owes to jbijs ^$i»m^T 0M m 
ipaj^j, to ^18 fainily af Ats pi;ote<^r, '|tt|4 ^ Jb|9 «ouiiliyA 
a iQeojiber .of the ccMBmumty. 
' Fori; Zi?«^, IT^fe Nfipember J8^. 

NOTE fit)iii Alison Cbanstoun Hat, iind 36^^ «^4X^ 

her husband, for his interest, &c. ^c. %q tl^e ij^bt 

*^ IfiToiibCirabie the Lobd Fkesideut of th^ '^fm^ s4 

•S«^tofr ' • '• • ■ '.. 
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Mt Lord,— On account of fomplaining tp ihft Cp^rj^ 
tliat I had suffered by its Acts of Sederunt (piir.tic;i3.1a^jf 
the Act 1789), which have altered the Ifiws of the 1#p4r> 
and virtually rescinded jthe Statutes of Farlij^mentf J yrfnf 
ordered to the Bar, not to be informed that I jBouId job>.. 
tain relief, but to be told << that the Acts .of 3/e^ei;i^ 
<<* were the laws of the land,^ and that I would he treat- 
ed asa criminal by the Court, if ever J agai|;^ icomplained 
in a similar manner. Npw, njy I^o;*:d, if Acts of Sede» 
ru^ttoade by Judges are the laws of the land, it follows 
thai those who make t^ese laws are legislatpi^ for 1^ x^ 
tioD, at least for that part of it on the wrt^ sjide igf the 
Tweed. 
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in i]xtrl6if&iig t&iis ^616 to pixv t6ifii0fi consider^ 
^df i edfreat' ypu to d^sifdiss' all prejudice froni yo^f 
Hind i^ainst nief a^ an inti^vTdualy and' to keep in view 
ihoi.t ^m endi^vouribg to draw a distinct fine between 
jro4r judicial and lej^slative functions, 1 therefore hun^. 
Jbiy . crave that freedom of argument in animadverting upon 
. {be Iaws made bj the CoUrt of Session^ a\id in exposing 
their ^efecisy which mj' fellow subjects in England cluin 
ajkd enjoy, whenevelr they conceive tbejr are wronged or 
ojpjpr^ssed by laws enacted by Parliament, which, in that 
country, (ire termed the laws of the land". IncfeedV in 
^very well regulated' goverhnjenj^ the legislature courts. 
6ut never cbecks, the compl^nts of Oie injured,— *tl^e 
very object qt legislating being to protect the subject in 
aH \j\s)usi rights, to secure his property, and^ to mtiintain 
£he fei^t administration of justice to every member of th^ 
community. Thd safety of the istate depends on tHe al^ 
fiiinqaent of this paramount object ;^ consequently, it fol« 
Tows' that that ma^ is considered an enemy to bis Princ^ 
Ithcf 1^ traitor to his country, who exercises' his powisr 19. 
ihe state^ not {Qt the purpose of promoting, but for the 
purposje of preventing justice from being administered^ 
Qot for the purpose of punishing the guilty, but in ordeff 
to protect them, and to punish the innocent for demon- 
strating that they have be^ wronged, and for humbly 
praying for justice, 

tf I am successful in establishing that onebrancK^ 
t1ie community, (I mean orphans possessed of J^roperty)^ 
it denied' the protection provided for them by Acts of Fair 
Bamenty— if I am successful in showing, that, when m^j* 
nor^^ property is seizied updti, and carried off from* iheui 
<H>Dtrary to the statutes, but under the pretence of .ttj 
Jet of Sederunt made by the Court of Session,— if j jtq^ 
successful in showing that tbis' Act of Sedi^ijint is ppi% 
y plete Mockery, and that thbse who made it, and caujH^ 
' th^minors^ property to be carried off, afterwards deny 
those minors the benefit of that very Act when they plead 
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Institution of their property,— if I prove all this, I submit 
to you, my Lord, that I do at the same time establish, by 
the most undoubted reasoning, that minors in Scotland 
are robbed of their property, unless, indeed, your Xiord- 
ship can show that Judges have a constitutional right, 
1^, to deprive minors of the protection provided by Par- 
liament ; 9My^ to cause their property to be carried off 
under the authority of a law made by the Judges them-r 
selves ; and, lastly^ to deny them the protection which even 
that laWf described by your Lordship as the law of the 
landy affcyrds them, 

TVhat crimes these defenceless objects may have com? 
milted, which warrants Judges to deprive them of both 
statute and sederunt- law, I know not ; but there was once 
a time when they, in common with their fellow-subjects, 
enjoyed the benefit of the laws made by Parliament. The 
preamble of the Act of Parliament 1672, which I will just 
now quote, describes, with penetration and discernment,, 
and with an accuracy almost prophetic, the result of en* 
quiry and experience, and the whole evils which minors in 
Scotland are now suffering; and every section of that 
statute demonstrates the collective wisdom, the so^nd 
judgment, and the parental care of the Prince and of his; 
Parliament in correcting them. *< Our sovereign Lord,'* 
says the statute, <* considering the great prejudice and in- 
<* conveniency^ befalling to pupils and others, who cannot 
« provide for, or defend themselves, that their tutors or 
<* curators have immediate access to their charter-chests^ 
« writs, evidents, securities of their lands, sums of money, 
<< and others belonging to them, which they may embezzle^ 
" suppress^ or by coUusion give up to their debtors^ or 
^* other persons interested, without justification, or other- 
" wise have got satisfaction, there is no means by which 
'< a charge can be paade up against the said tutors or cu- 
** rators but themselves, who, when they are brought to 
«« account, make vp both their own charge and discharge x 
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fC'For remede whereof^- his Majestr» with advice of hia 
** Estates of Parliament, statutes, ordains, and declares.^ 
' Firsty That a correct inventory of the minors^ property 
be direpted to be made up by the factor and two of thoi 
nearest relations of the children on the father and mother^s 
jBide. Three duplicates of the same are to be made out 
and subscribed by them^— each relation to retain a copy, 
and the third copy to be lodged with the clerk of Court, 
and all countersigned by him, for the purpose, as the act 
declares, *< that they may not be altered thereafter.^ 

Second^ That when any alteration takes place respecting 
the estate, by further discovery of debts or funds realized, 
eiks are to be .added to the inventories, and the same sub- 
scribed as aforesaid. 

Thirdy That no debtor on the estate can be compelled 
to make payment to the factor, till he produce an inventory 
so subscribed^ and show that the claim is contained in the 
inventory^ and that the debt, when recovered^ shall stand 
ius a debtag^inst him, for behoof of the minors. 
. Fourthy That if any factor shall fail to make such in- 
yentories and eiks as directed in the Act, he shall be lia. 
ble both for intromissions and omissions, and shall have 
DO allowance or defalcation of the charges and expenses 
)aid out by him in the affairs of the said pupils, in respect 
that, as he has fmled to state to the credit of the minors 
^ums actually received, he shall not be permitted to state 
to their debit sums he may have actually disbursed, and 
ih^U be removable ffom his office as a suspected intromit- 

ter, 

> 

Now, unfortunately for the minors in Scotland, they 
are, by the Act of Sederunt 1730, totally deprived of the 
"^hole protection wisely provided for them by this valuable 
statute, and which their defenceless condition so imperious^ 
ly requires. The Lords of Council and Session have been 
pleased to make a law ; and under the authority of that 
jiaW|p or ru}e of Court, the whole property of the miliof ii| 



JMf0tbIttit& Wiiby kvA tfttUfitfll Mr 1l^ flkPfiuHHW^ Moot tu9 
tsiicfndii of tuti Gotti^t 6i Si^dttbtf* 

IKall iMkt vip an hitc^oiy of tte ^eiffife AdVAftgtifg (b 
Aiiitors, and lodge* the satne id Conrt ^ of cotfn^the fectc^ 
itofef^ ti^ ftijT charge ctfiddischarge, -iriMtfi' tHeistatttte 10^ 
txpressly prohibits; Bnt t&e Adt of S^bhint mitBori^ 
Ai« ii«st£rod, witlioiut eUacfthig tW such iW^iHory riifll^ 6^ 
Mten m the presence of persond properly quarlified on b#^ 
half of the minorGT, or tfeit it AtsiSk be attested by t&eit r^i 
tti&oti&f the clergymatf, ddm, or amy olfhet' resplEfctable 
fetwosy tiiftt it irds^nmde irpm tiheir presieitce^ and thtif k 
cbi^tkhfs-a feiR and otmredf staKldOQent of thrWhol^propert]^ 
of the deceased. 

Ihit ifiiB is^ ifot Ififeonly dretmastanee^ ih* t6e^ Jtct c)P S^de- 
Atnt which' 4idr the factor iir seeurely plandbiing the mif- 
iiofs^e&itate; That act k ab framed, air virtnally tt^ pi^^ 
tent the reiatfoms of the mkiors from fiavfng atiy dH^dt 
vhatever on* the facfon Re' is declared to 6e a' servant df 
tfte Court ; and the single' inTentoiy of Ai^ own m)rfdng 
vtpy t/ket he has been ^ mo9i^«fi'|U)#^^8rS9lbn^^ ^^f^/, 
ii ordered to be lodged in Cotnrt ^/ndi the derit;' atid furi 
Aer, ihe factor ia orderedf to lodge with* him yeatly sf^ti^ 
mentsof his intromisj^ons* '^^> astfie CbYn^ifactc^cr, in 
many cases, neither make up ^v^fi^ories, as* diredCecf %j 
ffieAcC, when appdnted, nor lodge samial actdunt^ atrd 
ilg the* conrt does not enfbrce tlie rxinditions oflNheiir Adt^ 
nor inilict the penaldes in cai^df disobedience; hi^ qtdlle 
evident, that to the minors the eiTecta are ruinous, and 
iSteir property is seized upon; .tnd inti^mitfed' ^iflfiv cbn- 
fifary to evei»y principle' of law and j usticfe*' '' 

Tbuf liordJB^ip does^not requixie to be infermefdV Afsct* f 
hare Ibr twelve years persevered in petJtioaihgf tfte Cbnrt 
bf'Sessibrf l&r restitution of propert^^ carried off "fipon^ a ^ 
trBj of mmors' by a' ftctor, under the aofhority of tHift 
Cottrt^itseffi The piiopert5p^,howi*ver,Has'ndt been' fortK^ 
coming. That factor, at the commencement of the action^ 
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4iflp]9jtlli in <00 tb^ >^^ of thip'iiiii|f)ir« fem^ jp^ifdl Jbi^pi 
tp^fXQ»^tp telling i)ie»9 jip th^^oal iiiisulting j^ jpyqp. 
^BQ^pjry op^nniir^ U)l^ b^ bold Us ^pipowtineiit ^qm Itb^ 
C wri^ Vod t))at it mm in Jbi9 opuon to ^cepvqt to tb^ lOf 
«Q^ ^st jEis b^ plensad. .Afjii^r .tbe inQst uiipr^cedeiitie^ 
gtI:]^{|gl(^ And the stropgost ppjpositipii pyjer y^et kpojim flj^ 
tJbp .Qmrt «f Session, or ,iu ^y .otbef cpurt in tbi3 coua^ 
t^ I succeeded jin beating tlm facioTSiut qS bk yeiy ^if 
|?»ew}me»ts^— dwgpijg bim out pf bi? fttfo^-bcJd*, w4 
JbiPkdin^ hm wjtb djwa« of bis ,pwj> forjp^g^ and I npif 
]|iP9^ Jiiip Fitb thfw ^hp ^pftpinted him to ac V'-^4^^i96e4 
with Jl^ay^g^exppsed the obliquities pf hi? pondt^ np J^ 
thap tbe Wtk,ed iiaw^tice pf the sjMm \>J whiph he j|i^ 
acted. 

> * » • 

|f ^r I^oirdsl^p ^^b^ thew ^veroepta, J wftr jou 
f? ih^t .9ble p«per dra^f^ by Mr Miller* cpumd ^r |bf 
pjTOUWf J «kp*efer jQn tpitbe.ii«?5pmpftriyiijg Jietfcef 4f 
^J[r gij9pk JU^wll, ncppMintant. ^ 

J^id gi^pipotb afpe»xfi to iave turned aw:^ his .ke^d Gpom 
ifl^^ A #sjf|Ji8t«^ 9pepe« for at the end of twelve ye^jr* l^figf^ 
tfpp, k9 }m do^ed itP pi^QDoivice ju^^ment pp loi^ters 4^f 
lyjj^^MBd q^^tt^rspf fycf^ ppotfuned in the pwrpuers plfiad*iDp% 
i^ h.e bv^ dt^l^ftted to Mr Cl^ud mi$&ieU n^ppwer tQ i^ 
fo^ .^ tbe^p jppiWt^ iP^^thput prpnponpng ji^i^eBt4(i|| 
tJtie ^in^ of iW in .dispijaeb What o^ect bis T^d^lbiiB 
had in view is doubtless known to himself, though X fWIg 
if^tf bftvje b^a f^ile to jcpipprebend it Jt is jsuffigtept for 
9/ jpuippie tp sbpw \b9.t .the |i||;)erlpcutQra[ prpppiu;^ ,^gL^ 
iff l»pxi Spw>th> 4"^^o;p^8, estfbli^ Ibat^ y^ pI^^dKSg 
^^tii^pn c# ppy property^ I ^in depied tb^ prx^iectio^^ 

am <tf tim hw wd^P viiph it VA? jwri^ «t^ bff -Wfd^ 
pftfiejpowrt 

In your ^(^b^> l^tt^ tp «e tjje jcjtber .*?3^ yfnf^ 
▼W¥ JRl«f«9d tP «9^» th»t:yw /PPilsid^r ypur3eif Igr ipo 
^(^1^ tp jl^]^^ fpy yefu^ tp »pye ift Cwr* jp^ 
4?^ ^!Pf^ i^7^i^^ b^ ^^cpjiep^y jii:»hibiU^ fm» 
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form yout Lordship, that the Statute of Parliament^ 
^hich constitutes the Court of Session, expressly comi 
tnands that Judges, upon reading the papers of parties, 
and hearing their pleadings, shall dispose of the cause^ 
without either the signature or assistance of counsel, and 
wliich privilege was enjoyed and acted upon till the legis- 
lative enactcient of 1789. Is your Lordship quite sure 
that the Court can, in justice to the subject, take from 
him that right by a law of its own making ? I maintaia 
the Court enjoys no such right, neither does the Court 
enjoy the right of virtually rescinding the statute of Par* 
liament 167S, made expressly for the protection of mi- 
nors. The Court may assume the power of doing so,— 
but power is one thing and legal right is another. 

But siipposd the Coiirt had a right to rescind the Sta- 
tutes of Parliament, and to alter the laws of the land, and 
that no enactments are binding on the Judges but those 
of their own making, I should still be glad to know by 
what method of interpretation the Act of Sederunt 1789, 
which prevents me fromi petitioning for justice, is more' 
iiiiperative on your Lordship than the Act of Sederunt 
1780, under which my property was carried off. Bow 
does it happen that you relax the law made to prevent 
fraud, and enforce the law made td prevent the injured 
party from complaining of that fraud, and praying for 
justice? 

In the present shape of the case, I enter my humble 
protest against any measure being adopted by Lord Sue- 
coth in this cause, until the matter shall, in one way or 
other, be disposed of by the Court. But should no relief 
be obtained from the present communication, your Lord- 
ship must perceive that I have no alternative left me, but 
that of applying to the Commons of England. 

I disclaim, however, every thing like malicious or cri- 
minal intention ; and declare that I am, and always liave 
been, solely actuated by a desire to obtain the restitution 
of property illegally intromitted with, and illegally detain* 



€A. tF your Lotdiitiip has any thihg to commiiilicate t6 
in& which may render such procedure unnecessary, I shall 
he hiippy to learn it at yoiir earliest conveiiiency^ 



In respect, &c. 



JOHN HAY. 



Edinbm'ghy nth Navetnber iSZh 

XXIII. 

Claud Bussstt, £sq. , 

\. 

Edinburgh^ Vtth November IdSl. 

SiBj-^^The secohd report mdde by you in the cause of 
Mr Cranstoun^d cbildrefn (minors), v. ii factor of^ the 
(jourt, has just now been put into my hands \ and it fur^ 
nishes a confirmation of the correctness of th<^ opinion^ 
which have bedn given md by my friends and legal advisers, 
♦« that however improperly the Court fdctors may act,*" 
the minors whom they plunder of their property caii obtain 
ho relief fdr wrongs, and that these Court functionaries 
ifiB be protected, however guilty. This appeared to me' 
utterly incomprehensible, until your report was put into 
iriy htihds. I now see the whole systetn as clear as a sun- 
beam. 

1 had the misfortune to bfe defrauded of my |)roperty 
by a Court factor, arid 1 conceived he could not' escape^ 
as the proof was so conclusive, that he had been guilty 
of fraud upon fraud, arid falsehood Upon falsehood. Hei 
has also been guilty of tiolathig every dbridition of tli^ 
law under which he was appointed by the Court ; he riever 
lodged tutdrial inventories as diriected by law ; he never 
lodged annual accounts, or any accbUnts whatever for a 
period of twelve years, and even then, he disputed the 
right in toto of the family of minors to obtain a statement 
of accounts, or* restitution of their own property. All 

*o 
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these char^ have been cjearly made out aguost faim 
before Lord Succoth ;. and in such a manner, I imagined, 
that no Judge that ever sat on a (Bench of Justice, cotlld 
have prevented Mr ^ranstoun'^s family, from recovering 
a considerable portion of the wreck of their fortune, had 
the parties been able to get him to pronounce a judgment 
in the cause. For reasons, however, best known to him- 
self at the time, and by me now fully understood, he de- 
clined to do so ; and instead of judging upon tlie facts 
and points of law contained in the pleadings of the pur- 
suers at the end of twelve years litigation, he delegated a 
power to you to report, and to make up a state of accounts 
bet^i^rixt the parties. No#, Sir, had you made your report 
in the least degree consistent with truth, or had you made 
up a state of accounts betwixt th^ parties in a legal man- 
lier, I should not have been under the necessity .of addres- 
sing you upon such a painful subject at present. 

You are very sensible, that when this factor was ap- 
pointed by the Court in 1798, he subscribed a bond, and 
entered into a positive obligation, to lodge tutorial inven- 
tories, as directed and Imd down in that act under which 
he petitioned to be appointed; and that he also bound him- 
self, under heavy penalties, not only to lodge tutorial in- 
ventories, but also to make up, and lodge with the clerk of 
Court each year, distinct statements of his intromissions, 
charge and discbarge. In order that he might securely 
plunder the minors, he totally failed to perform the obli« 
gations in the act ; but surely this does not alter the law, 
or annihilate the contract, which still remains in all its ori- 
ginal force. And in now making up a state of accounts 
betwixt the parties, it is clear that they must either be 
made up in a legal or an illegal manner. If in a legal 
manner, they will be made up conformably to the condi- 
tions contained in the act under which the Court appoint- 
ed the factor, that is, in yearly statements, charge and dis. 
charge, the annual interest being applied to extinguish the 
annual family expenditure, and the balance each year car- 
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riled forward to the next yeaFs statements. If in an ille- 
gal manner, then they will be made up in f omplete oppo-*' 
ntioR to the directions contained in the act under whicli 
the Factor contracted with the Court. And this is just 
what you have now done. You have branched out the 
accounts for a period of twenty-three y«ars,-^ybu have 
rendered the interest unproductive,— and, by a combina* 
tion of errors, you have, in your statements, deprived the 
fumily of minors of, about jP4000 of tlie wreck of their 
fortune^ which, both by the principles of law and justice; 
is absolutely their own. 

You' know much better tlian I^an inform you, that I 

am here stating the truth. You know well that the factor 

1-1 . , • - ■ 

cannot object to the accounts being made up by you, on 
ihe same principle, and in the same manner, in which he 
was by law bound to have produced them himself. You 
know well that the family of minors have an absolute right 
to get their accounts made up in that manner, any other 
method being illegal, and contrary to the positive aq^ e;Cr 
isting law under which the property was intromitted with, 
and carried off, by order of the Court. 

It surely will not be contended, that the Court can, in 
justice, cause the property o^' piinors tQ be carried, from 
them under the authority of a given law, and then deny 
them the protection which that law affords. This would 
be clearly establishing that a conspiracy had been entered 
into to rob RJr Cr^nstoijp's family of their property. 
The Lord President, Lord Sucqotb, and ypurself, have no 
mpre right to deny me the benefit of the laws made fpr 
my protection, and under which my property was carried 
ofi^, than you have a right to rob me on the highway. 1 
dq not now, therefore, bf3g of you, as a favour, to make up 
the accounts as directed in the Act of .Sederunt. . It was 
your bounden duty to have done so. 

It is not my intention to attempt to convince you th^t 
either your first or second report can be corrected. 1 ob- 
jcet to your statements in toto. The facts speak volumes, 
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and require little or no oominent. Instead of applyingihc 
annual interest to meet the annual expenditure, as direct-' 
ed by the act, you have opened beads for the interest, 
without rendering it productive ; anc| you have drawii th^ 
yearly expenditure from the principal, thu^ depriving the 
pipor^ of their prope^tj, ai^d illegally enriching the fac^ 
tpr. 

The following statement so clearly establishes the fact, 
that a very scanty portion pf intellect ^ requi^te for per-» 
ceivin^ ^he gross injj^ustioe of your present scheme. Sup* 
pose a minor family has, under charge of a court factor, 
«£^60Q0 lent out at ^5 per cent, they I^ye u^ r^ght to draw 
from the factor ^800 per ^num, including his commia- 
^on, and the principal renuuns vnreduced. But, by your 
nystem, in twenty years you would deprive them of 
^8150 ; and all they wpuld have then remaining would 
}pt <£C850, instead of ^6006, although they i^ever dre^ 
more than the interest of the d£*600Q. 

Saj lent out at 5 per cent L.6000 
1st jear, deduct family ex> 
penditux^, ,.,. .,300 

5700 Int. I8t year at 5 per cent 1*285. . 
^ditto» ditto, 300 

d^pO Ditto Sd ditto ...••• S70 

S4 diUo» ditto, 30O 

5100 Ditto 3d ditto ^ 255 

4tlldit^ ^to, 300 

^800 PittQ «th ditto <... 840 

4th ditto, ditto, ^00 

4500 Ditto 5th ditto SS5 

^Ui ditto, ditto, 300 

4S00 Ditto 0th ditto; ^ «, «10 

7th ditto, ditto, 300 

9900 X^t^o 7th dittQ 194* 



/ « 
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,peiidituv8» ...•». L.500 

3300 Ditto 9th ditto 165 

lOOl ditto, dittos 800 

90PQ Ditto lOth dittQ .••.*^^-.. 150; 
nth ditto, ditto, SCO 

S700 Ditto itth ditto ..— 135 

l«lh ditto, .« ditlo« BOO 

8400 Ditto 12th ditto ..,..m>..m... m 
lathdittq, ditto, 300 / 

SljOd Ditto lJth,dltto 105 

14th dim ^^» ^^ . 

1800 Ditto 14th ditto 9^ 

15th ditto, drttOb 300 

1500 iPlitto I5th dijtto ..«. 75 

|6th ditto, dittos 500 

1200 DittaHth ditto €0 - 

17th ditto, dittos 300 

9PQ Qittq 17th ditto 45 

I8th ditto, 4itto, 300 

60Q Ditto 18th ditto ^^... 30. 

)9Vh^|l.to» dittio, ^^ 

SOO Qitto 19th ditto 15 

ioih ditto, ditto, sOO 

^-^ L.3850 

You must be satisfied that I have established my case ; 
and that, by this method, at the end of twenty years a mi« 
nor family is defrauded of property to the extent of £S1B0^ 
and the sum remaining at their credit with tlie factor is 
pnly if 2850, instea4 of i?6000, which would have remain* 
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«d at thmr credit had the statement been made up as di- 
rected by law. 

I have already sidd) that' the pursuers were successful 
in clearly establishing in their pleadings, that the factor 
bad subjected himself to the penalties of die Act, by not 
lodging correct tutorial inveiitQries conformably to law. 
Indeed, the evidence was so condusive, that there was not 
a loop-hofe by which he could escape. 

Lord Succoth asks, however, in his interlocutor, oiie' 
of the strangest questions that ever entered the mind of 
a Judge, namely, if a statement of accounts, No^ 8. in pro-, 
cess, could answer the purpose, or supply the defect of 
tutoHld^invehtbries cdmplmned of by the pursuers. . 

In your report, you insinuate that such a statement 
supplies the defbct, and that, therefore, the pursuers 
charge is not well founded. Take care Mr Russell that * 
you do not bring Lord Succoth Into trouble by such an 
insinuation, and compel me to represent him to the Com-- 
mons of England, in a light which would be very pidnful 
to tny feelings; His !L6rdship ought to have known, that 
the statement. No. 8. in process, is the factor'*s acdount of 
his intromissions, obtained only by compulsion in Febru- 
ary 1810; and how either Lord Succoth or you can 
imagine that it can now be substituted for a tutorial in- 
ventory," which the law expressly required to be lodg^iii 
1798, is quite beyond my cojnprehension. Had you lex- 
amihed the waterjmarkf you would have seen that the pa- 
per was only manufactured iii 1808, and surely, both oP 
you will have some difficulty, in satisfying ypur con- 
sciences that the same paper could have bc^n prepared in 
1798, just ten years before it made its compulsory ap- 
pearance. The truth is, the factor never lodged tutorial 
inventories conformably to law. Lord Succoth and you 
kiiow that full welH ^nd you ought both to have known 
that the statement of accounts. No. 8. in the process, can- 
Dot supply the defect. How then can you say that the 



r 



Ml 

pursuers charge againstthe factor is not well leundedi 
,and ought to.be repelkd ? 

In the case of Middlemas, yoM have ooly stated- pne 
.ude pf the cause, which, as usual, is ^ui^ in faii;o^r of 
the factor. . But jou are totally silent a^ 4o one of. tb^ 
. most disgraceful frauds that was ever conunitted on ^ * 
fatherless family,*— die facts are as follow : 

The &ctor prevailed on several of .t|^^ yoiuig^ ladies, tp 
sign bills in favour of a person of the namp^ of Middle^ 
mas, pretending that the family was duea.- large sum tp 
■hitn; but instead of delivering the bills so obtained: t^ the 
pretended claimant, the factor put theni- into his own 
pocket ; and after Middlemas was dead, he^ claimed pay- 
ment of the bills; pretending that they had been trammer- 
red to him« This bcdng disputed, he then got a^ old wo- 
man of the name of Gray, to represent. Middlemas, al- 
though sh^ was not his heir, and in her namcy |ie conductr 
ed an action against those whom be had prevailed up^ai 
to sign these fraudulent bills. His ageiiit^ Mr Jamep 
Greig, was successful, and a few months ago, under di« 
rection of the factor, he received the money ;^— he ^gned 
a discharge for it;^^he put^it in his pocket;— and h^ 
has it still in his possession. Neither the old ^wpman 
Gray, iior any of her relations, have ever got a shilling, 
or were advised tluit the money had been recovered^ 

How you can justify the factor respecting the pay^- 
ment taken credit for by him, as paid to George Bell, is, if 
posi^ble, still more astonishing. The factor denied to the 
Court, in the most unqualified manner, that he never did, 
in his accounts, take Credit for one shilling as paid to Beii. 
The pursuers, however, were successful in recbvering th^ 
statement of accounts betwixt Bell and the factor, signed 
^ ihs factor himself^ and in titae ataiements it is clearly 
established that the factor allowed Bell to extinguish a 
debt due by -him to the minors, to the extent of 1.^300, by 
a counter account jvhich Bell brought forward against the 
factor himself in some iHarming speculation. You cannot 
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t)6 ighoratii of thU morkl fraud, and of thl^ aboittitl&bl^ 
falsehood uttered by the factor to th6 Cburt. Mt Miii^ 
thie jltim^erft cdutiiel, dKd thetti great justice in stating the 
Bet ; be nbt ohiy produced iki process the dtate <)f a&i 
coimts betlvljct Bell land tlie factor, but he mf^ljied it at 
thi^ bottom of eveitf second page with his own naine ; he 
intimated this in ibis pleading ; and be called upon the 
Jttidge to diteide if a moreabcnutnable frattd titk>ii afainily- 
of minors had %ver been practised* or so distinctly and fully 
detected. In the fkce c^ such evidence as this, ho# coiiM 
you^ as a gentleman and an honest man, if^fuse to allotr 
the pdnuers credit foi: the debt dufe to them by Bell, with 
the interest thereon t 

In the case of the farm called Muirdeld, ydd hate pre« 
wittied to determine a pmnt of law against the pursuers^ 
li^hich produces a loss to them of about £10()0. You 
coiild not iukve more efl^ectually or satisfactorily exposed 
your utter ignbratce, both of law and of justicei bad yotii 
reported that all the piirsuers ought to be banged; 

The Bencb^ howevei*, as well as itte Bar, will Be inclin« 
ed to give Lord Baigrdy credit for undeMatiding the law 
aonie^hat beiter than an accountant like youlis^lf. 

I have just now lying on iny table a legal Opinion prcu 
liounced by his Lordship in this cause, befdre hef was pro- 
moted to the Bench, in which he has most distinctly and 
most eoirectly giveii his opinion in favoui^ of the pursuers. 
I have also on my table a letter written by his Lordship's 
own handi sent me only a few months ago, tenfii*ming the 
correctness of hid former Opinion, and dedarin^ that tha 
judgment pronounced by him aind the Cdur<, on this rery 
point, decides nothing in favour of th^-flu^tor. . You 
seem, however, to ima^ne, that you understand the mean- 
ing of die judgment pronounced by the Court much bet- 
ter than Lord Balgray or the Court itsetP, for you say, 
that the Court has dedded (against the minors) that very 
poiift which Lord Balgray, under bis own hand, declares 
to be not yet decided« 
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A cbttipetiDg questroh betwixt tlie heir and tlioie with 
whom I act, has been decided by the Court ; and if you 
can ettabli^ that the heir and the factor are one and the 
tame person, th^ judgment pronounced \n yoUr report wiH 
then be correct. You are well aware, however, that a 
judgment pronounced in favour of the heir is not a judg- 
ment pronounced in favour of the factor. At least, Lord 
Bialgray says it is not. His Lordship^s words, in the let- 
ter before me, are, «« The merits of any question with 
<< the judicial factor never has, so far as I Know, or ever 
« could be legally before the whole Court; therefore, any 
^ observations made could only be incidental, and no way 
'•< determining any point whatever.* 
'- Your asserting, likewise, that the minor family have sus- 
tained no loss by the factor having violated every section 
of the acts under which he was appointed, and your re- 
con^mending to Lord Succoth to allow him his commis- 
sion, which is by law forfeited, is quite of a piece with 
your whole conduct. • 

But I beg leave further to remark, that your report ap- 
pears to me to exhibit a monstrous, and almost incredibl<3 
feature in the judicial annals of ilie day,— -a feature no less 
novel than dangerous and appalling. 
' It has always appeared to me as an axiom which admit, 
ted of no qualification, that Judges were bound to declare 
nnd administer the law in every case that came before 
Ihem ;^that this power they could, by no possibility 
whatever, delegate or transfer to another. Yet you, Siri 
an accountant, whose sole business was with sums pf 
nfiohey, figures, and balances, have presumed to judge up- 
on and decide every point of law, as if you had been upl 
on the Bench. However much you may think yourself 
qualified to erdighteti Lord SuccotTi, rest assured your de- 
cisions are both illegal and superfluous ; illegal, if Lord 
Succoth builds his judgment on your report, and wholly 
'superfluous if he does not. But this is not all, nor peri 
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^ver ije,mfid^6k% t^t Xp>4 Succotb> xemU imp^»e4'^^ 
you were to ^tep iotp !))% l4ord^ip\3 ahQe8,^--i«tate poiiitf 
pf l^w^— ^^pel 9n4 sustain ob)ections^f-*apd dUppse of 
th^ w|io|e case, Lprd Soccoth Gopld not transfer tp yoi^ 
the powers' ivbicb jjrpu have so arrogantly and unwarrtiiitf 
fibiy assumed; and whi^h he himself had sworn to exmill| 
in his own p^rsoq pnly. What» then, was thc^ nUe of yotff 
induct in making up ai»ti||^pf aecfvints? . lanswer^ thf 
Act pf Sederiint under which the factor was /pppodnt^ h^ 
the ^ourt, subject to the conditions therein speqfiedL 
Have you adhered to this rule ? It ifill not be|)(reteiid«4 
that you have. On th^ contrary, you jiave ei^tered inlp 
pleadings^-^^-repelled pbjection^ well fpupd^d, — sustained 
illegal charges,i—and closed your ^^V9P^ ^J^'^^^^g th^ 
defender due tne pursuers about ^300 iess than he faioir 
self, also an accountant, admits ; land thoui 4^8000 lesig^ 
than the accountant employed by the pqr^uerf, wbp fi*apie4 
the statement comformably to the cqnditions laid dowii 
in the Act of Sederunt. 

What your mo^ves are, I know pot ; ^^d I c^^re aa 
little. But be assured of one thing» that this is not f 
country where a man can be pUimaMy deprived of justice^ 
with impunity, to those who have i^onspred to shelter ffom 
punishmei|t a defaulter aJid plundejrer. The equity ancji 
reasonableness of the case wUl inevitably make themselves 
felt in spite of the small arts of pettifoggers, the mysticisBf 
pf accountants, and the cunning inyolutionn of the law. 
By the Act of Sederunt 17S0, minors are deprived c^ §^ 
control oyer their property ; and will it ever be tolerate4 
that they shoi|ld also be deprived of the securities against 
malversation and defalcation injudicial factors, for which 
the very same act was specially and particularly fnimed ? 
Is an Act of Sederunt nothing but the capricious and ef o 
tr^udicial appointments of Judges for their own purpose^ 
«tid never to be enforced exeept to screen a d^^nquent? 
I hope not. I would fain try to believe not. I ask for 



* -4 



V •♦ 



115 

BocMng but wimiUm Act of Sederunt not only ntZeMPtwd 
c $ mMkm ds9 and i^nden obligntorjr equally on the Court 
•ad the factor. Lei that be reffised/Hnd we shall ^n 
know what an Act of Sederunt means. I cannot imagine, 
howesrer, that the Judges will so qiort with their dutj and 
their oath. You ought indeedi Mr Russell, fo hay^.oon- 
#acd your labours to the duties of your profession iu an 
accountant, and to have taken good heed what you wer^ 
about You ought to have assumed, as the rule of your 
conduct, the nmple rule of law, and not have thought of 
covering the head of a findulent factor, but of doing mqk 
pie and substantial justice. 

I am. 

Sib, 

Your most obedient Servant, 

JOHN HAY. 



THE END. 
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